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JOINT APPENDIX 
[ Filed April 24, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on March 2, 1961, Sworn in on March 7, 1961 
The United States of America ) Criminal No. 301-61 | 


be Grand Jury No. 404-61 


BUNCE EE eee aay Violation: 22 D.C.C. 2204 
(Unauthorized Use of Nelle) 


The Grand Jury charges: ! 
On or about March 19, 1961, within the District of Columbia, 
Luther L. Powell feloniously did take, use, operate and remove one 
certain automobile, property of Skyview Cab Company, Inc. a body 
corporate, and in the custody of Willard E. Carter, from a certain lot 
and did operate and drive said automobile, for his own profit, use, and 


purpose, without the consent of Skyview Cab Company, Inc., a body 


corporate, the owner of said automobile, and without the consent of 


Willard E. Carter. 


SECOND COUNT: 
On or about April 1, 1961, within the District of Columbia, Luther 

L. Powell feloniously did take, use, operate and remove one certain 
automobile, property of The Gray Top Cab Company, Inc., a body 
corporate, and in the custody of Willard E. Carter, from a certain lot, 
and did operate and drive said automobile, without the consent of The 
Gray Top Cab Company, Inc., a body corporate, the owner of said 
automobile, and without the consent of Willard E. Carter. i 

/s/ Oliver Gasch ! 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Thomas E. Berry 
Foreman 


[ Filed April 28, 1961] 
PLEA OF DEFENDANT 
On this 28th day of April, 1961, the defendant Luther L. Powell, 
appearing in proper person and without counsel, being arraigned in open 
Court upon the indictment, the substance of the charge being stated to 
him, pleads not guilty thereto. 
By direction of 


RICHMOND B. KEECH 
Presiding Judge 
Criminal Court #2 


HARRY M. HULL, Clerk 
By/s/H.G. Dodd 


Present: 
United States Attorney 


By Thomas Flannery 
Assistant United States Attorney 


Dawn Copeland 
Official Reporter 


EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Tuesday, June 6, 1961 


The above-entitled cause came on for trial at 2:00 p.m., before 
HONORABLE DAVD A. PINE, CHIEF JUDGE. 
a * * * * 
OPENING STATEMENT ON BEHALF OF GOVERNMENT 
MR. O'MALLEY: The grand jury charges in a two-count in- 
dictment as follows: 
* * * * * 
In support of that indictment, ladies and gentlemen of the jury, 
the evidence will establish that on March 19, 1961, Sky View Cab 
Company, Inc., a body corporate, was doing business at 1329 Kenil- 


worth Avenue, Northeast, in the District of Columbia. 
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The evidence will establish that that was a lot for the cab company. 


The evidence will establish that the manager of that lot and the 
person in whose custody several taxicabs of the Sky View Cab Company, 
Inc., was a Mr. William Carter, or Willard E. Carter, as described in 
in the first count of the indictment. | 

The evidence will establish that on March 16 or 17 he noticed that 
an automobile, a taxicab, 1959 Plymouth belonging to the Sky View Cab 
Company, Inc., was missing from that lot. 

The evidence will establish that he did not give anybody per- 
mission to drive that automobile; that nobody in the corporation, the 

corporation did not give anybody permission. | 

The evidence will specifically show that the defendant Luther L. 
Powell was not given permission by either the saa or Mr. Carter 
to drive that cab. | 

The evidence will further establish that the defendant on March 19, 
1961 was pulled over to the curb by a member of the Metropolitan 
Police Department, one Officer Denham, from the 14th Precinct. 

The evidence will establish at that time he was driving this cab. 

The officer will so testify, and of course the evidence will show 
that this occurred in the District of Columbia without the permission of 
the owner of the cab, the Sky View Cab Company, Inc., and without 
Mr. Carter's, who was the custodian of that cab. | 

As regards the second count of the indictment, ladies and gentlemen 
of the jury, the evidence will establish that a 1959 Ford cab automobile 
was owned by the Gray Top Cab Company, Inc.; that that cab also was 

housed at this lot at 1329 Kenilworth Avenue Northeast, in the District 
of Columbia. | 

Mr. Carter was also the manager for that company. 

The evidence will establish that on that date, April ist, 1961, that 
this particular cab was found to be missing from that lot. 

The evidence will establish that when Mr. Carter was cruising 
around the streets of the District of Columbia he came upon this specific 


cab. | 
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The evidence will establish that it was found in the custody and 
control of the defendant; the defendant Luther L. Powell was found to 
be driving that automobile. 

The evidence will further establish that he at that time did not 
have permission of the corporation which was the owner of this cab; he 
did not have permission of Mr. Willard E. Carter, in whose custody the 
cab was. 

The evidence will establish that he was using it on the streets in 
the District of Columbia. 

At the conclusion of all the evidence, ladies and gentlemen of the 
jury, the Government will ask you to bring back a verdict on each count 
based upon the evidence in the case. 

* * * 
Thereupon, 
WILLARD E, CARTER 
a witness called by and on behalf of the Government, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 
* * * * * 

Q. How are you employed, sir ? A. lama taxi manager for 
Sky View Gray Top Corporation. 

Q. Were you so employed on March 19, 1961? A. Yes, sir. 

@. And where is the place of business of that cab company ? 

A. 1329 Kenilworth Avenue, Northeast. 
Q. And what is there, specifically? What is that? A. We have 


a maintenance garage, a cab rental office, also finance office for 


Fidelity Finance, and parking, general parking for the cabs that are 
not in use. 

THE COURT: Did he say he was manager for both the Sky View 
and the Gray Top? 


THE WITNESS: That is right, sir. 
* * * 


BY MR. O'MALLEY: | 
Q. You are the manager for the three corporations ? A. That is 


right, sir. 

Q. And they all do business out of that same location, out of those 
same offices? A. Same offices. 

Q. And they use that property to park their cabs on aso, do they 
not? A. That is true, sir. 

Q. And Sky View Cab Company; is that a corporation ? A. Itis 
a corporation. 

Q. And was it a corporation doing business in the District of 
Columbia on March 19, 1961? A. It was. 

Q. At that time did they have certain cabs located at et address 
on Kenilworth Avenue that you gave us? A. We did. 

Q. And that location is also in the District of Columbia ? A. That 
is right. 
Q. Now, on or about that day, did you have occasion to determine 
whether or not there was a cab missing from that corporation’ s lot? 

A. Idid. 

Q. And what did you find? A. I found that one of the cabs listed 
under Sky View carrying the trade name of Black and ae was missing. 
a number 242 Black and White. | 

Q. And you found that to be missing on what day? A. On about 
the 19th, I think it was. 

Q. The 19th of March 1961? A. Of March 1961; that is right. 

Q. And what type automobile was that? A. That is a Plymouth 
1959 four-door sedan. 

Q. Did you make a report to the police of that missing car? 

A. Not at that immediate time; not at that date. 

Q. Did you subsequently do it? A. I subsequently dia; yes, sir. 

Q. Did there come a time when you got back your taxicab as you 
described it? A. That is right. On the first of April when the tags had 

expired, the cab was found by one of our pick-up men on I think it 


was Kentucky Avenue, near Kentucky Avenue at 13th, Southeast. 
| 
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Q. Do you know Luther L. Powell? A. I recognize him. 

Q. Do you know the defendant -- I point to the gentleman seated 
at counsel table who now stands. A. I know him. 

Q. I tell you that is Luther Powell. A. Yes, sir. 

Q. Inow ask you if on March 19, 1961, you gave this defendant 
permission to drive that taxicab. A. No, I did not. 

Q. Did the corporation, Sky View Cab Company, give him per- 
mission to drive the automobile? A. No. 

Q. Did you at any time in the month of March give this defendant 
permission to drive that automobile? A. No, sir. 

Q. Did the corporation, Sky View Cab Company, at any time in the 
month of March give this defendant permission to drive that automobile ? 
A. No, sir. 

* * * * * 

Q. And what do you identify Government's Exhibit 1 as? A. The 
top slip is the registration for the car. 

Q. For what car? A. For the Black and White, which is re- 
gistered in the corporation, the Sky View, as also a Black and White cab, 
*59 Plymouth. 

This is the Public Utilities’ license for the same car, Black and 
White 242. 

* * * * * 

Q. What is the third item there? A. The third item is a receipt 
payable and issued by Public Utilities Commission. 

* * * * * 

Q. And this Government's 1, the three items, describe the 
automobile about which you have been testifying; is that correct ? 
A. That is right, sir. 


Q. Directing your attention to April 1st, 1961, did there come a 


time when you noticed a cab to be missing from that lot belonging to 
the Gray Top Cab Company, Inc.? A. Idid. It was rather late on 
April 1st. 
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Q. And this was from the lot in the 1300-block of Kentwort 
Avenue, Northeast? A. That is right, sir. 

Q. And that is in the District of Columbia? A. Also; yes; that 
is right. 

Q. And upon determining that a cab was missing did ee notify 
the police? A. The notification came, yes, sir. 

Q. And would you describe the cab that you found to be missing ? 


A. The cab that was missing was a Gray Top 1959 Ford, Number 
236. 
Q. That cab was the property of whom? A. Gray Top Cab 


Corporation. | 

Q. That was a corporation doing business in the District of 
Columbia on April 1st, 1961? A. That is right, sir. 

Q. Did there come a time later when you saw that automobile? 
A. I did. 

Q. Where? A. On April the 5th, in the vicinity of D. C. General 
Hospital, I observed the car turn out of the hospital grounds into 
Independence Avenue. | 

Q. What, if anything, did you do ? A. LIincreased the speed of my 
car and pulled this other cab over. 

Q. Where did that occur? A. That occurred just plow the north 
entrance of the hospital heading out East Capitol Street. | 

Q. Did all this occur in the District of Columbia? A. In the 
District of Columbia; that is right. | 

Q. And what happened then? A. I went after the Sab, took the 
keys out of the car, and asked the fellow who was driving, "Where did 

you get this car?" His answer -- | 

Q. Just a moment. 

Do you see the person in court today who was driving the car? 

A. Yes, sir. 

Q. Point to him, please. A. Luther Powell. (oink: ) 

Q. May the record show the witness has pointed to Luther Powell? 

THE COURT: Yes. | 


BY MR. O'MALLEY: 

Q. At that time what did you say to him and what did he say to 
you? A. I asked the person, I said, "Where did you get the car ?"' 

He said "I rented it." I said, "From whom did you rent it 2" He said 
"I rented it from a man.” 

I said, Well now, Iam the man who is in charge of rentals. You 
didn't rent it from me." I said "May I see your face and permit?" 

He said, The man I rented the car from has my face and permit." 

I said, "There is some discrepancy in this story because one of 
them” -- 

Q. If I may interrupt, did he identify that person to you by name ? 

A. He called a name but at the time, right now, I can't remember 
it, because it was the only time the name was used. 

Q. Now, did you subsequently summons somebody else to the 
scene? A. Yes. After I asked him his name. I said, ''What is your 
name?" "I recognize your face, but what is your name on 

He said, "My name is "Leroy Harper." 

Q. Leroy whom? A. Leroy Harper. 

Q. Yes, sir? A. I said, "Well, can you identify yourself? Do 
you have any identification?" 

He said "No, I don't even have my wallet with me." 

* 2 * * * 

Q. And did Officer Guggenheim subsequently respond to the scene 
there? A. That is right. 

Q. And did Officer Guggenheim have a conversation with the 
defendant? A. He did. 

Q. Do you know a Leroy Harper? A. Yes, I do. 

Q. Did you know a Leroy Harper at that time ? A. No, I didn't. 

Q. On April 1st, 1961 or thereabouts, did you give this defendant 


Luther L. Powell permission to drive that taxicab you have just de- 
cribed? A. No, I didn't. 
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Q. Did the corporation, the Gray Top Cab Company, Inc., give 
him permission to drive the cab on that day? A. No. | 
Q. And that was a corporation doing business in the District of 
Columbia? A. That is right. 
* * * ik 
CROSS EXAMINATION 
BY MR. KEMP: 


* * * * | * 

Q. When was it brought to your attention that this car was 
missing from the lot? A. On the 19th, when I went to locate it. 

Q. Was that the first knowledge you had that the car was missing ? 
A. That is. | 
* * * * | * 

Q. What did you do pursuant to that information that | was brought 
to your attention relative to this car being missing? A. Naturally, I 
inquired -- I went to our records to see that the car had been rented to 
anyone else. Checking the records I found it had been rented to no one. 
No one had taken it out to the other shop. | 

We have another shop on 9th Street, Northwest, andy no one had 
taken it to that shop. | 

Naturally, I reported it to my superiors. | 

Q. Now, was this ever reported to the Police Debarieenty 
A. Yes, it was. 

Q. When? A. The exact date I should think would Arctoatty be 
around -- I think somewhere in the neighborhood of the 22nd or some- 
thing like that. | 

Q. Are you speaking of March? A. Of March. | 

x* * * x* ; * 


Q. Mr. Carter, when you talked with that defendant on that day, 


did he not tell you that he rented this cab from someone named Harper ? 
A. No. 


41 
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Q. Did he at any time tell you he rented this cab from Harper ? 
A. No, he didn't. He told me he was Leroy Harper. 
* * * * * 
Q. Isay, subsequent to the time when you met him on the street 


did you ascertain that he had made this statement to you or anyone else 


in your presence, or out of your presence, that he had rented this 


particular taxicab from someone by the name of Leroy Harper ? 
A. Only in this court room. 
* 5d * * 
WINFRED E, DENHAM 
a witness, called by and on behalf of the Government, being first duly 
sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 

Q. State your name, please. A. Private Winfred E. Denham. 

Q. How do you spell your last name? A. D-e-n-h~a-m. 

Q. How are you employed, sir? A. Private, Metropolitan Police 
Department assigned to Number 14 Precinct. 

Q. Were you so assigned on March 19, 1961? A. That is correct. 

Q. What tour of duty did you work on that day ? A. I was working 
the 7 p.m. to 3 a.m. tour of duty. 

Q. And p.m. of March 19, 1961, did you have occasion to be in the 
vicinity of 49th' and Deane Avenue ? A. Yes; at 7 o'clock, after leaving 
roll call, I was assigned to the scout car. 

Q. And while in that area did anything unusual occur ? A. Yes. 
We were travelling west on Deane Avenue when at the intersection of 
49th and Deane Avenue we observed a Black and White cab, a Plymouth, 

a ‘59 Plymouth, proceeding north on 49th Street and passed a red 
light at the intersection of 49th and Deane Avenue. 

Q. What was the number of that cab? A. The cab number was 
Black and White Number 242. 

Q. And it was what type of car? A. It wasa "59 Plymouth. 
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Q. And this location, 49th and Deane Avenue, where you saw this 
car being operated, was that in the District of Columbia? A. Yes, sir. 
Q. And what did you do with reference to that automobile ? 

A. We proceeded to stop the automobile in the 700 block of 49th Street. 

Q. And that also is in the District of Columbia ? A. Yes, sir. 

Q. And upon stopping that, whom did you find in the car, if any- 
body? A. Well, the gentleman in the car driving the cab identified 
himself as Luther Louis Powell. | 

Q. Was there just one occupant in the car, the driver ? A. No. 
He had two passengers in the rear. | 

Q. And did you subsequently learn their names ? A. No. We 
didn't. We didn't talk with them. 

Q. You had a conversation with the driver of the cab? A. That 
is correct. We asked him for his permit and his registration card and 
his hacker's identification. 

THE COURT: And his hacker's what ? 

THE WITNESS: I.D. -- identification face. 

BY MR. O'MALLEY: 


Q. What did you receive from this person ? A. Mer Powell 
stated -- 


THE COURT: What is a face? You mean photograph ? 

THE WITNESS: His photograph with a hacker's identification 
number on the top of it. It is a plastic card with his face in it. 

MR. O'MALLEY: That is a technical expression, I believe, Your 
Honor. 

THE COURT: Yes. I have heard it used before. I tough perhaps 
the jury might not understand. 

MR. O'MALLEY: Thank you, Your Honor. 

THE COURT: All right. 
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THE WITNESS: Mr. Powell stated to us that he had his hacker's 
identification face, his permit, and his receipt for renting the cab, ina 
folder. He had left this folder on the bureau at home when he come out 
to get in the car. We asked him for some more identification and he 


give me a card where he had been sent to the Traffic School here in the 


District. 
BY MR. O'MALLEY: 

Q. Do you see this person who was driving the car and gave you 
the items as you described them ? A. Yes. He is in the court room. 

Q. Would you point to him, please? A. He is sitting with his 
counsel at the table over there. 

MR. O'MALLEY: May the record show the witness has pointed 
to the defendant Powell? 

THE COURT: Yes. 

* * 
BY MR. O'MALLEY: 

Q. At this time I show you what has been marked Government's 
1 for identification and ask you if you can identify it. A. Yes. This is 
the registration card, temporary registration card for the Sky View 
Cab Company, Black and White Number 242. 

Q. Did that describe the cab in which you saw the defendant ? 

A. That is correct. 

@. And you received that from the defendant on the night of 

March 19, 1961? A. That is correct. 

Q. Inow show you what has been marked Government's Exhibit 2 
for identification and ask you if you can identify that. A. Yes. This is 
the District of Columbia Traffic School attendance card. I also re- 
ceived this from Mr. Powell. 

Q. On the same occasion, on March 19, 1961? A. That iscorrect. 


Q. And it bears what name? A. Luther L. Powell. 
* * * * 
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CROSS EXAMINATION 
BY MR. KEMP: 

Q. Officer Denham, what day of the week was March! 19th? 
A. I didn't know what day of the week March 19th was. I can’ t tell you. 
Ihave it wrote down in my notebook that we carry, but as far as that 
day, I can't tell you. | 

Q. Have you ever seen this person, would you say, driving this 
cab before, Officer Denham? A. Before when ? 

Q. Before you stopped him at 49th and Deane Avenue. A. As far 
as I can recollect, the first time I ever saw him was that night. 

Q. And you identify the person today as the person you stopped in 
that cab; is that correct? A. That is right. ! 

Q. Yet you can't tell us what day of the week this was. A. Well, 
no. I wrote it down in my book the night it happened and that was it. 


* * * * | * 


Q. How long were you talking to this person that evening at this 


particular corner ? A. Well, we talked to him for approximately four 


or five minutes. 

We received a radio run for a man shooting at his wife at 4001 
Minnesota Avenue, and we had to leave the defendant -- | 

* * * * | * 

Q. And you didn't take him into custody? A. No; — the 
circumstances, -~ 

Q. Iam just asking the question. A. No. We didn't take him into 
custody. | 

Q. After you say you saw him run through a red light? A. That 
is correct. 

Q. And he didn't produce any permit; right? A. That is correct. 

Q. No face? A. Correct. 

Q. NoLD. card? A. That is correct. 

THE COURT: No what? 

THE WITNESS: IL.D.; identification. 

THE COURT: I see. 
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BY MR, KEMP: 
Q. And you just let this person go about his business, after four 


or five minutes; right? A. No, we didn't let him go. We told him to 
proceed to Number 14 Precinct. 

Q. In other words, you didn't escort him to any precinct? A. No; 
because we received a radio run at that time. 

* * * 

MR. O'MALLEY: * * * 

Your Honor, at this time I would offer into evidence Government's 
Exhibits 1 and 2. 

THE COURT: They will be received. 


(Government's Exhibits 1 and 2 
received in evidence.) 


* * * * 
EDWARD GUGGENHEIM 
a witness called by and on behalf of the Government, being first duly 
sworn, was examined, and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 
Q. State your name, please. A. Detective Edward Guggenheim. 
G-u-g-g-e-n-h-e-i-m. 
Q. And how are you employed, sir? A. Iam employed asa 
detective in the Metropolitan Police Department, Auto Squad. 
Q. Were you so assigned on April 5, 1961? A. I was, sir. 
Q. What tour of duty did you work on that day? A. I was working 
8 to 4. 
Q. 8a.m.to4p.m.? A. That is right, sir. 
Q. On that day did you have occasion to respond to the vicinity 
of 15th and C Streets, Northeast, in the District of Columbia? A. Yes, sir. 
Q. Approximately what time did you arrive there ? A. At about 
1 p.m. 
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Q. Upon arriving there what and whom did you see? | A: Upon 
arrival at 15th and C Northeast, I was met by Mr. Carter and Mr. 
Powell. 

@. And whom? A. Mr. Powell. | 


Q. And this Mr. Powell that you say you saw, do you see him in 


court today? A. Yes, sir. | 
Q. Would you point to him, please? A. Sitting at the defense 


table. 
MR. O'MALLEY: May the record show the witness has pointed 
to the defendant, Your Honor? | 
THE COURT: Yes. | 
BY MR. O'MALLEY: | 
Q. At that time did you see a taxicab in the area? A. Yes, sir. 
Q. What kind of taxicab was it, if you recall? A. A 1959 Ford. 
Q. At that time, Officer Guggenheim, did you have a conversation 
with the defendant Powell with regards to that 1959 Ford Taxicab? 
A. Yes, sir. 
Q. What did you say to him and what did he say to you? A. I first 
arrived on the scene and I approached him and Mr. Carter. I looked at 
the cab and -- | 
Q. Did you determine how the cab had been started? 2 A. How it 
had been started ? | 
Q. Yes. A. With keys. | 
Q. Did you ask the defendant his name at that time ¢ 2 A. Yes, sir. 
Q. Did he state hisname? A. Yes, sir. 
Q. What? A. Leroy Carter. 
Q. And did you ask him about the cab, about possession of the cab? 


A. Yes, sir. 

Q. What did he say? A. He stated he rented the cab several days 
ago from another man whose name I can't recall right now. I had asked 
him if he knew where the man lived and he gave me an address on 6th 
Street. 

Now, if I may refer to my notes -~- 
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THE COURT: Exhaust your memory first. 
THE WITNESS: On 7th Street, Northeast, about the 10 hundred 
block, I believe it was. 
BY MR. O'MALLEY: 
Q. As regards the name of the man whom he said he had rented 


the cab from, you don't recall that name? A. No, sir. 
Q. Do you have that name in your notes? A. No, sir, I don't 
have that name in my notes. 
Q. If I would suggest a name to you would that -- 
MR. KEMP: I will object to that. 
THE COURT: I will sustain the objection. 
BY MR. O'MALLEY: 
Q. Who was present at the time you had this conversation with 
the defendant? A. Mr. Carter and Detective Long, L-o-n-g. 
MR. O'MALLEY: Your witness, Mr. Kemp. 
CROSS EXAMINATION 
BY MR, KEMP: 
Q. Officer Guggenheim, this particular cab, did it have a current 
sticker on it? A. Ididn't notice the sticker on the cab. 
MR. KEMP: No further questions. 
MR. O'MALLEY: No further questions. 
THE COURT: Stand down. 
(Witness left the stand.) 
* * * * 
MAURICE JOSEPH HARMON 
a witness, called by and on behalf of the Government, being first duly 
sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 
Q. State your name, please. A. Private Maurice Joseph Harmon, 
Metropolitan Police Department attached to the Hack Inspector's Office. 
Q. Officer Harmon, you responded here to a subpoena calling for 
certain records, did you not? A. Yes, sir. 
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Q. Those records are the records of the Hack Inspector's Office ? 


A. Yes, sir, they are. 
Q. And those records, are they kept in the regular course of 
business? A. Yes, sir. | 
Q. What do they purport to be? They are records of) ‘what ? 
A. Of Mr. Luther Louis Powell. | 
Q. Did you check the records of the Hack re to Kdcieceise 
whether Luther L. Powell -- 
MR. KEMP: Your Honor, I am going to object to this testimony. 
THE COURT: He hasn't finished the question yet. I don’ t know 
what the question is. | 
BY MR. O'MALLEY: 
Q. Those records, do they reflect whether or not a Luther L. 
Powell had a hacker's license in the District of Columbia in the 
year 1961? | 
MR. KEMP: I object to that question, Your Honor. | 
THE COURT: Come to the bench. | 
(AT THE BENCH:) | 
MR. KEMP: I object to this whole testimony from this witness 
and ask it to be stricken. This defendant is not charged with -- 
THE COURT: What is the relevancy of that? | 
MR. O'MALLEY: We have him in possession of two taxicabs and 
just have the statement from Officer Guggenheim about the fact that he 
had been loaned a cab, and I want -- the theory of the Government is 
that only a cab driver would have the cabs, and he was not: la cab driver 
and was not licensed to have a cab and there is no likelihood that he had 
actually rented the cabs as he suggested through the testimony of Officer 
Guggenheim. 
THE COURT: I sustain the objection. | 
(OPEN COURT:) 
MR. O'MALLEY: Nothing further of this witness. 
THE COURT: Stand down. 
(Witness left the stand.) 
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MR. O'MALLEY: The Government rests. 

THE COURT: The Government rests. Would you wish to make 
an opening statement? 

MR. KEMP: Could we approach, Your Honor, again? 

THE COURT: Yes. 

(AT THE BENCH:) 

MR. KEMP: At this time I would like to make a motion for 

judgment of acquittal on behalf of the defendant as to both counts of the 


indictment. I don't feel the Government has made a prima facie case 


requiring the defendant to go forward with putting on a defense. 


THE COURT: Motion denied. 
(OPEN COURT:) 
OPENING STATEMENT ON BEHALF OF DEFENDANT 

MR. KEMP: If the Court please, and ladies and gentlemen of the 
jury, as a defense in this case we shall attempt to prove to you that on 
or about the 19th day of March, 1961, in which the defendant here, Mr. 
Luther Powell has been charged with taking and operating and removing 
a certain automobile, the property of the Sky View Cab, which is a taxi- 
cab, Black and White Cab Number 242; and on that particular date and 
at the particular time that this defendant is alleged to have been seen 
by an officer that he was at work at the Uline Arena at which time the 
Barnum and Bailey Circus was playing in the arena; that he went to work 
that morning at 11 o'clock and worked continuously until 11 p.m. that 

night; and that he was not in the vicinity of 49th and Deane Avenue 
at any time on that particular date. 

We shall also prove to you that on the second date in question here, 
on April 1st, and a date subsequent thereto, that the defendant had rented 
this particular taxicab from a person who was known to the defendant 
to be Leroy Harper; that this person gave the defendant an insurance 
sticker and other paraphernalia identified with this particular taxicab, 
and that the defendant had paid a rental of $36 for the use of this 
particular taxicab. 
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After we have shown you these things, ladies and gentlemen, at 
the proper time we will ask you for a verdict of not guilty. » 

THE COURT: Now, I think I will have to recess this case until 
tomorrow morning, and, members of the jury, you are excused until 
10 o'clock tomorrow morning. | 

* * * i 


Washington, D C. 
Wednesday, June 7, 1961 


* * * * 

THE COURT: All right. 

MR. O'MALLEY: Your Honor, the Government requests per- 

mission to reopen its case to clarify a situation. | 

Officer Denham, you may recall, is the officer who gtopped this 
defendant in the first cab mentioned in the indictment and he got the 


Exhibits 1 and 2 from him. | 
He testified yesterday, in response to Governments’) question: 
"Did this happen on March 19?" 
And he began reciting what happened on March 19th. 
After the proceedings had terminated yesterday afternoon he came 
to me and told me this was not on the 19th; that it was on the 24th of 
March. | 
THE COURT: I will let him correct his testimony as to that date. 
MR. O'MALLEY: Thank you, Your Honor. 
THE COURT: All right. 
Call the jury in. 
(Whereupon, the jury entered the court room and took their 


respective places in the jury box. ) 
THE COURT: Now, Mr. District Attorney, you have asked leave 
to reopen your case to ask a question of Officer Denham? 
MR. O'MALLEY: Yes, Your Honor. | 
MR. KEMP: If Your Honor please, I would make am deere for 


the record to this. 


THE COURT: All right. 

I will permit you to reopen it. 

MR. O'MALLEY: Officer Denham, please. 

Thereupon, 

WINFRED E, DENHAM 
previously duly sworn, was recalled, and was examined and testified 
further as follows: 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 

Q. You testified yesterday, Officer Denham, as regards pulling 
over a cab on a certain date; is that correct? A. That is right. 

Q. What date was that, Officer Denham ? A. That was March 23rd. 

Q. March 23rd? A. Yes; a Thursday. 

Q. Yesterday do you recall what date you testified it was ? 
A. I think it was the 19th. 

THE COURT: Keep your voice up. 

THE WITNESS: I think it was the 19th. 

BY MR. O'MALLEY: 

Q. But you have no doubt now with regards to what that date was? 

A. No. The book was checked; the run book was checked at the 
precinct as to what time we got that run and what date it was and it was 
the 23rd at 10:15 p.m. 

Q. And all your testimony of yesterday was as regards that date, 
the 23rd; is that right? A. That is correct. 

MR, O'MALLEY: Thank you. 

THE COURT: Do you wish to cross-examine 2 

MR. KEMP: Yes, if Your Honor please. 
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CROSS EXAMINATION 
BY MR. KEMP: 
Q. Officer Denham, why are you so positive now that the date 
was the 23rd in deference to the 19th of March? A. During that week 


I was the scout car relief man; I worked in the scout car whenever the 


regular man was out; and that night my partner was Officer Wheeler and 
that was the only night I had ever worked with Wheeler during that week, 
or during the whole month of March. 

And that also was the night that we received the run for the man 


with the gun at 4001 Minnesota Avenue. 

Q. And you are telling us this morning that you have ‘established 
this date as now being March the 19th due to some record of some other 
transaction that is on file in the 14th Precinct; is that right? A. Well, 

Iam saying that was the date that I was in the scout car; that was 
the date that it happened, because that was the only time I was with this 
other officer in the car. | 

Q. Did you know that yesterday? A. Well, I was a little flurry 
about the date. 

THE COURT: You were what? 

THE WITNESS: I was a little dazed about the date. That is why 
Ihad to make sure, to make sure it was the 23rd instead of the 19th. 

BY MR. KEMP: | 

Q. Was it after you went and slept on this that you thought about 
this? A. No. I mentioned this to the attorney yesterday. | 

Q. Iam just asking you a question. | 

MR. O'MALLEY: He answered the question and I think it is 
responsive. 

BY MR. KEMP: 

Q. Would you tell us what you did, now? You did what? A. I 
stated that fact to the U.S. Attorney yesterday before we even left the 
court. 
Q. You didn't tell us that on the stand, though, did you? A. I 
didn't think about it until I was off the stand; when I thought about the 
date. 


Q. If you could have been mistaken about that date yesterday, 

Officer Denham, you could also be mistaken as to the identity of 
this man that you saw on any date; right? A. Iam not mistaken about 
his identity. 

Q. You are positive of that? A. Iam positive of his identity. 


Q. But you do admit you had the dates mixed up and now you feel 


that you have corrected that? A. That is correct. 

MR. KEMP: That is all I have. 

MR. O'MALLEY: Nothing further, Your Honor. 

THE COURT: Now, did you realize it was not the correct date 
when you heard the opening statement of the defendant's counsel that he 
would establish an alibi for that date ? 

THE WITNESS: That is correct. That is when I remembered that 
it was the 23rd. I asked the U.S. Attorney to check the record where I 
had testified before the grand jury, and that date showed it was the 
23rd also. 

THE COURT: Well, the indictment charges the 19th, so I don't 
think the grand jury notes would show that. 

MR. O'MALLEY: Your Honor, if I could approach the bench I 
will clarify that. 

THE COURT: I think you had better clarify it before the jury. 

MR, O'MALLEY: Well, if you will notice the indictment -- 

THE COURT: It says on or about March 19, and he has just stated 
he testified before the grand jury it was the 23rd. 

MR. O'MALLEY: Yes, sir, but the indictment, on the other count, 
says April 1st, and the time in which we got the man in possession of 
the car was April 5th. But there has been testimony as to how long 
both -- 

THE COURT: I think I would like to see his testimony before 
that grand jury. 

MR. O'MALLEY: All right, Your Honor. I will get it. 
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THE COURT: He has now said he testified that it was the 23rd 
| 
before the grand jury, and yet the grand jury states that the cetones 


took place on March 19th. 
MR. O'MALLEY: Yes, sir. There has been testimony as to when 
the car was missing, Your Honor, and that is the reason I thi 
THE COURT: All right. | 
MR. O'MALLEY: I will get that typed up. 
THE COURT: Anything further of this witness? 
MR, O'MALLEY: No, sir. 
The Government rests. 
(Witness left the stand.) 
MR. KEMP: Could we approach the bench ? 
THE COURT: Yes. 
(AT THE BENCH:) 
THE COURT: I do not like this correction after he heard that 


opening statement. 

MR. O'MALLEY: Your Honor, I don't like it either, | brit there is 
an excerpt in the file which is out of the order as regards what he might 
have testified to at the grand jury. ! 

THE COURT: I don't think he said that and Iam sure he didn't, 
because the grand jury wouldn't have the 19th down here. 

MR. O'MALLEY: They would, I think, Your Honor, because the 
April 5th date is also on here. It is April 1st stated in the indictment 
but that is when the cab was missing. 

THE COURT: We are talking about the 19th, the first count, though. 

MR. O'MALLEY: Yes, sir. The same thing is true there, -- the 
cab had been missing for some days before he was found driving it. 

THE COURT: This case has had some mysteries yesterday and 
has some more today. | 


What have you got? 
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MR. KEMP: I wish to renew my motion for judgment of acquittal, 
particularly in view of the indictment, and the change of the dates by 

the officer from March 19 to the 23rd. 

I don't feel the Government has proven Count 1 here, which states 
"On or about March the 19th, 1961." 

THE COURT: It says "On or about". 

Now, I do see you are in this predicament. You have made an 
investigation and you are prepared to show an alibi on the 19th ? 

MR. KEMP: That is right, Your Honor. 

THE COURT: I don't suppose you are prepared to give evidence 
for another date, namely, the 23rd? 

MR. KEMP: Definitely not. I had subpoenaed certain records of 
the defendant which I hope are here in court this morning, to establish 
his whereabouts on the whole day of the 19th of March. But since the 
date has been changed to the 24th of March, the defendant has been put 
at a great disadvantage. 

MR. O'MALLEY: The 23rd. 

THE COURT: I will give you an opportunity to continue this case 
so you can prepare your case to defend as to the 23rd. But I don't like 
the way it has been developed. 

MR. KEMP: Your Honor, I certainly appreciate that opportunity 

to do that. In the interest of my client I think that should be done. 

THE COURT: Ido, too. 

MR. O'MALLEY: I have no objection. I will have the transcript 
printed up, too. 

THE COURT: Yes. 

MR. O'MALLEY: Just as regards that witness, Officer Denham, 


Your Honor. 


THE COURT: There is something very mysterious about this 


whole thing. 
* 
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THE COURT: Members of the jury, this indictment charges in 

the first count that the defendant committed the act on the 19th of March. 
Defendant's counsel in his opening statement stated to you that 

he would establish that he was somewhere else on the 19th of March. 


In other words, he would show he could not have committed| the act 


because of an alibi. 
Now, the Government changes its position, after hearing that 
opening statement, by having the officer say it was the 23rd of March. 
That has put the defendant at a great disadvantage because he has 
prepared his case on the basis of the 19th of March. | 
Therefore I am going to continue this case until tomorrow morning 
at 10 o'clock, so as to give the defendant an opportunity to prepare in 
connection with the 23rd of March instead of the 19th of March. 
You are excused now and you may go to your homes or wherever 
you please, but bear in mind my admonition to you not to discuss this 
case with anyone, or to allow anyone to discuss it with you, not to discuss 
77 it amongst yourselves until the case is finally submitted td you. 


* * * * | * 


78 Washington, D.C. 
Thursday, June 8, 1961 


* * * * | x 

THE COURT: Come forward, Mr. Kemp. 

I want to present to you the grand jury minutes which were pro- 
vided by the District Attorney. | 

I have not looked at them but I wish you to have an opportunity to 
look at them to see whether you wish to use them for impeachment of 
the officer who is here. | 

Don't youknow he said yesterday that he stated to the grand jury 
that it was the 23rd instead of the 19th of March ? | 

MR. KEMP: Yes, Your Honor. 
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THE COURT: And I could not understand that, inasmuch as the 
indictment said the 19th of March. 

Do you wish to use them for impeachment? I have not looked at 
them at all. 

MR. KEMP: Would Your Honor indulge me a moment, please ? 

THE COURT: All right. 

(Brief passing.) 

MR. KEMP: Yes, Your Honor, I think I would like to question 

the officer. 

* * * 

WINFRED E, DENHAM 
previously duly sworn, resumed the stand, and was examined, and 
testified further as follows: 

THE COURT: The jury is all present and accounted for, and the 
officer, Winfred Denham, is on the witness stand. 

If you wish to ask him further questions in view of the fact the 
grand jury minutes have been presented to you, you may. 

MR. KEMP: Yes, sir. 

FURTHER CROSS EXAMINATION 
BY MR. KEMP: 

Q. You took the stand on this case Tuesday, the 6th of June, did 
you not, Officer Denham? A. That is correct. 

Q. At that time I believe you told the prosecuting attorney on 
direct examination that you had stopped the defendant Luther Powell 
somewhere in the vicinity of 49th and Deane Avenue onthe 19th day of March 
19, 1961, did you not? A. That is right. 

Q. Then again yesterday morning, which is June 7th, you took 
the stand and you changed your testimony to the date being March the 
23rd; is that correct? A. That is correct. 

Q@. And did you so testify before the grand jury on Wednesday, 
April 19th of 1961, that you had stopped the defendant on the 23rd of 
March at 10:15'p.m. in the vicinity of 49th and Deane Avenue, Northeast ? 


A. Now, would you repeat all that together, again? 
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Q. I said, did you so testify before the grand jury on April 9th 
of this year that you stopped the defendant on the 23rd day of March 
in the vicinity of 49th and Deane Avenue. A. That is correct. I 
testified to that. | 

Q. At the time that you testified before the grand jury, did you 
any time state that you had seen the defendant on the 19th of March, 
1961? A. To my recollection, no. 

Q. Did you see the defendant on the 19th of March, 1961 ? A. No. 

Q. It is your testimony now that you are positive it was the 
23rd of March? A. That is correct. | 

Q. Can you tell us from your own knowledge how the 19th of 
March appears in the indictment in this cause ? | 

MR. O'MALLEY: Lobject, Your Honor. This is a legal pro- 
position. ! 

THE COURT: Overruled. 

* * * * | * 

A. Well, as far as I know I have understood from the officer that 
took the actual report that the last time these cabs were noticed or 
seen on the lot was the 19th. I think that is how the 19th was brought 
into the whole situation. | 

Q. What officer was that that took that report? A. I don't know. 
He called me at home and asked me had I seen the -- oh, yes, Ido. 

His name is Bell, I think it was Officer Bell that called me. 

Q. And from whom did he get that report, if you ice As 3 

don't know. | 


* * * * * 


Q. Did Officer Bailey testify before the grand jury, to your 
knowledge? A. No, he didn't. 


* * x * | * 


MR. O'MALLEY: The Government rests, if the Court please. 
* * * | 
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EVIDENCE ON BEHALF OF THE DEFENDANT 
* * * * * 
RUFUS KEEL 
a witness called by and on behalf of the Defendant, being first duly 
sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR, KEMP: 
Q. Sir, would you state your name and your address? 
A. Rufus Keel. Iam the manager of the concession at the Uline Arena. 
* * * * * 
Q. Now, Mr. Keel, do you know the defendant in this case, Mr. 
Luther Powell? A. Yes. 
Q. How long have you known Mr. Powell? A. Oh, I would say 
two or three years. I don't know exactly how long. 
Q. During that period of time, sir, has he been in your employ- 
ment for the Washington Sportservice? A. Yes. 
Q. Has he worked for you? 
Mr. Keel, in what capacity has Mr. Luther Powell worked for 
you? A. As avendor. 
Q. And at what particular locations has he worked as a vendor ? 
A. That is inside the arena. 
Q. Is that Uline Arena, 3rd and M Streets, Northeast in the 
District of Columbia? A. Right. 
Q. Mr. Keel, do you have any records with you this morning of 
your employees at Uline Arena, beginning with the 19th of March, 1961? 
A. Yes. 
Q. Would you examine those records, sir, and, beginning with the 
date of March 19, 1961? A. March 19th? 
Q. Yes; of 1961. A. That was the circus, March the 19th. 
Q. By acircus do you mean was the circus performing at the 


arena at that time? A. Yes. 


Q. What was that circus, Ringling Brothers? A. Ringling 


Brothers. 
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Q. Do your records reflect whether or not Mr. Powell worked 


at that particular time at this circus? A. Yes, he did. 

Q. Would you read from the record there what information you 
have on him? A. I have his name, social security, and he was vending 
that night; and how much he made, and everything. Right on the record. 

Q. And of your own personal knowledge you can say he was at 
the arena that night? A. He definitely was at the arena that night. 

Q. Could you give us the time he was there that night, Mr. Keel? 
A. I would say they usually come to work around 6:30 and they don't 
leave until 11:30 at night. | 

We don't check them out until the show is over. ! 

* * * * * 

Q. Following the 19th of March, 1961, what other activities took 
place at Uline's Arena in which your company participated 7 2 

THE COURT: Do you mean from the 19th of March to date ? 

MR. KEMP: No; from the week following the 19th, Your Honor. 

BY MR. KEMP: | 

Q. From the week immediately following the 19th; either the 
21st, 22nd or 23rd of March. A. Well, on the 20th it was still the circus. 
That was the last, the last day. He did not work the 20th. 

THE COURT: He did not? 

THE WITNESS: The next day he worked was the 24th- -29th. 


* * * * [oe 
BY MR. KEMP: | 
Q. Now, Mr. Keel, directing your attention to the date of March 
the 23rd, 1961, were you at Uline’s Arena on that evening or night ? 
A. Yes. | 
Q. And what activity was being given there at that time’ i 
A. It was a Red Foley show. | 
* * * * * 
Q. Did your concession, the Washington Sportservice, did they 


operate on that night? A. Yes, we did. 
* * x 
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Q. On this occasion on the 23rd of March, at the Red Foley show, 


were you permitted to have your vendors operate that evening ? 


A. Not that evening. 

Q. Do you recall whether or not your vendors did come to the 
arena for the purpose of working, Mr. Keel? A. They did come, yes. 

Q. And can you tell us whether or not Mr. Powell came to the 
arena that night for the purposes of working? A. He come for the 
purpose of working but he didn't work because they would not let us 
vend that night. 

Q. And who would not let you vend? Is that regulations? A. That 
is show regulations; yes. 

Q. Can you tell us what time you saw Mr. Powell at Uline's 
Arena on the 23rd of March? A. Well, I imagine it was somewhere 
around 6:00 or 6:30. That is usually when they report. 

* * * * x* 

Q. Mr. Keel, can you tell us if you recall having seen Mr. Powell 
at the arena after he was not permitted to work that night due to the 
regulations? A. Well, that was in the lobby. Usually they won't let 
the vendors stay in the lobby. Either they have to go be seated inside 
the arena, so I couldn't say whether they were all in the arena or not, 
because it would hold 5,000 people and I can't pick out any one person 
in that many. 

* * * * * 

Q. Now, among those persons that you know who know Mr. Powell, 
what is his reputation for honesty, truthfulness, veracity and obedience 
to law and order, Mr. Keel? A. Well, he has always been honest with 
me because he handles the money for me, see? That is the vendors, 
they usually collect the money from the customer and they hold the 
money until they come downstairs to turn it in. 

Q. Well, would you say his reputation is good, bad or excellect, 


Mr. Keel? A. I would say it was good with me, down there. 
* * * * * 
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CROSS EXAMINATION 
BY MR. O'MALLEY: 

Q. You say his reputation for truth and veracity is good in the 
community in which you find him; is that correct? A. At the Uline, 
yes. As far as outside activity I don't know anything about it. 

Q. Have you heard, sir, that the defendant Luther L, Powell was 
convicted of unauthorized use of a motor vehicle on December 10, 1957? 

A. Ididn't know what it was all about. 

Q. Well, have you heard or had you heard that? Have you heard 
that he was so convicted? A. Of -- | 

Q. Of unauthorized use of a motor vehicle on December 10, 1957. 


A. No; the only thing I ~~ the only time I ever knew he me in trouble 


was when they wanted me as a witness. 

Q. Yes, sir. Well, having now known that, would that affect your 
opinion as regards his reputation for truth and veracity ? ‘A. Not with 
me, because he had never been untruthful to me. | 

* * * * 
Thereupon, 
LUTHER LOUIS POWELL 
the defendant, took the stand in his own behalf, and, pele first duly 
sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR, KEMP: 

Q. Give us your name and address. A. My name is Luther 

Louis Powell. My address is 1023 - 6th Street, Northeast, 
Washington, D.C. | 

Q. Where are you employed, Mr. Powell? A. I work at the 
Safeway warehouse during the day and during the evenings I work at 
various sport events, particularly Mr. Keel's places. 

Q. How long have you been employed by Mr. Keel in his 


activities? A. I would say roughly for a period of six or seven years. 
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Q. How long have you been employed at the Safeway? A. Roughly 


about six months or maybe a little less than that. After January. 

Q. Now, Mr. Powell, I want to call your attention specifically to 
the 19th of March, about 10 o'clock in the evening. Where were you on 
that evening? A. On the 19th of March I think my employer stated that 
I was at the Uline Arena, and there are certain things involving a circus 
that do not take place in other events, so you have to get there early. 

I was at Uline Arena from 10 a.m. in the morning until quarter 
of 12 that night. 

* * * * * 

Q. Now, were you at any time ina taxicab in the vicinity of 49th 
and Deane Avenue on the 19th of March at 7:00 o'clock, 8:00 o'clock, 
or any time? A. It would have been impossible to have been in the cab 
on that date, Mr. Kemp. 

Q. Mr. Powell, I call your attention to the 23rd of March, 1961. 
Did you work at the arena that date ? A. On the evening of the 23rd I 
saw Mr. Keel in the lobby, and I asked him would it be possible for us 
to vend. 

At first he did not know exactly, he could not give me a specific 
answer. 

Q. What time was that, would you say? A. It was roughly about 
5:30 or a quarter to 6:00. 

Q. Continue with your statement. A. When we found that we could 
not vend we decided we would sit down and enjoy the show. 

Q. What show was playing at the arena on that particular date ? 
A. The Red Foley show was there the 23rd. 

Q. And what time did you say you arrived at the arena on the 28rd, 
for the purposes of vending? A. For the purposes of vending it was 
between 5:30 and quarter of 6:00. 

Q. What time did you go in and sit down and watch this Red Foley 
show? A. Well, I would say roughly about a quarter of 7, maybe 7:30. 

Q. And how long did you remain at the arena on that evening ? 


A. Until around about 10:45. 
* * 
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Q. Did you drive a car at any time on that evening? A. I did not. 

Q. Were you in the vicinity of 49th and Deane Avenue on the 
evening of March the 23rd driving a taxicab, Mr. Powell? A. Attorney 

Kemp, I could not have been at two places. That was the basic 


reason for having my employer to come down to verify my, statements. 


a * * * | x 


Q. Will you tell us what transpired when you saw Mr. Carter on 
the 5th of April, Mr. Powell? A. That particular afternoon, Attorney 
Kemp, I was on my way out to the Safeway, but I was going by the 
company because the car that I had rented was giving trouble in the 

transmission, and at that time Mr. Carter, whom I have known 
for a period of years, pulled beside me -- I was in the service lane 
pulling from the curb -- and he stopped and told me that he had re- 
ported the car stolen. | 

So out of human decency, after knowing he was Mr. Carter, and I 
by knowing him, I did pull back to the curb and got a further explanation 
of the automobile. ! 

After Mr. Carter told me that he had reported the car stolen as 
of April 1, I asked him if the two of us might go to the company and try 
to rectify the matter. | 

I then asked him if it was possible that he could reimburse me 
part of my $36 which I had paid. He told me that it was his automobile; 
the PUC license, as the jury has seen, and, Your Honor, you have seen, 
states 'Sky View Cab Company, Inc."" There is no Carter; there is no 
other name on those PUC licenses other than that. | 

So there is no particular way to know who owns an automobile 
because this is a leasing, selling, and rental agency. | 

Q. Now, how did you happen to have possession of that car on that 
particular date, Mr. Powell? A. On that particular evening, as I 
explained to Mr. Carter, that I was coming home on or about the 3rd of 
April and I held the cab -~ no, I held it in March, coming from the 


Safeway, which is a walking distance from Landover, Maryland ~- itis 
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not walking, but it is two and half miles to the nearest bus stop; and 
when I got there, I was soaking wet from unloading. 

And I held this cab, which was near Eastern Avenue and Sheriff 
Road; agreed to rent me acab. He approached me on or about the 29th 
of March, somewhere in there; and at the time he came by the house 
I did not have the $36. 

That Monday evening -- 

Q. Who was this you are speaking of now? A. The fellow re- 
presented himself as Mr. Harper. And he came to my house the 
following week; I think it was the week after -- it was a Monday or 
Tuesday after Easter because I had attended the, I think it was the 
Ray Charles show at Uline, and I had the $36 and I gave him the $36, 
and he, in turn, gave me a valid insurance sticker which can not be ob- 
tained by no other one other than those who are affiliated with a cab 
company. 

* * * 

Q. Now, don't tell us about that. 

This fellow you said, Harper, represented himself -- what did he 
do, represented himself as the owner of a taxicab? A. He represented 

himself as the owner. In fact, he told me that he had several cabs. 

Q. And did you rent this cab from Mr. Harper? A. Yes, I did. 


Q. Did you know this Harper man? A. I didn't know him per- 


sonally but as a relationship to the Mr. Harper in the rear, who I have 
known, I took him to be either a relative or a brother, or a close friend. 
I have also rented a cab from Mr. Carter -- two cabs. 

Q. Did you later learn that this man Harper, whom you rented 
this cab from, was not connected with the Mr. Harper that you do know? 
A. Attorney Kemp, I have not had sufficient time; as you know, my 
financial difficulties has arisen; and the length of time I have been in 
this court that I have not had sufficient time trying to earn a living and 
being in this court, to find anyone, after coming out on bond. 

Q. Well, have you seen this man since? A. I have not seen him 


since. 
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Q. Do you know of his whereabouts? A. He told me to make 
my payments at his residence, 513 - 25th Place, Northeast, and I 
believe we filed a subpoena there and there was no return or no one 
knew the man, or knew of him anyway. | 

Q. And you haven't seen this fellow? A. Ihave not. 

Q. How much did you pay him to rent this cab? A. $36. 00. 

Q. And was the insurance sticker on it? A. No. He gave me -~ 
yes, when he rented the cab to me there was an old insurance sticker, 
which I removed. He gave me a set of keys and a valid insurance 
sticker. : 

Q. And was the valid insurance sticker on it at the time that 
you met Mr. Carter? A. Yes, it was. That was the basic reason of 
going out to the cab company. 

Q. Now, Mr. Powell, did you at any time go on the lot of the Gray 
Top, Sky View Cab Company and remove a taxicab unlawfully? 

A. Attorney Kemp, I think I have answered that question. | 

Q. Iam just asking you the question. A. No, I did not. 

Q. Did you at any time go on the lot of the Gray Top Cab Company 
and remove a taxicab unlawfully? A. No, I did not. | 

* * * co | * 
CROSS EXAMINATION 

BY MR. O'MALLEY: 

* * * * | * 

Q. April 5th, where were you going when you saw Mr. Carter ? 

A. When I saw Mr. Carter I was on my way out to the cab. company, 
because it appears as though the transmission had suddenly gone wrong. 

Q. Going to the cab company from where? A. From Independence 

Avenue, which Mr. Carter was travelling in the same eae 
and I was pulling away from the curb, and - | 

Q. Where were you before that, where on Independence Avenue ? 
A. I think if you will check my probation report I was down here 

| 


waiting on my attorney, or Mr. Powell. 
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Q. So you didn't work that day? A. No, I did not, sir. 

Q. What day of the week was April 5th? A. I believe April 5th 
was on a Wednesday. 

Q. Now, what garage were you going to ? A. I wasn't going to a 
garage. I didn't have no authority to go to a garage but I did have 
authority to go to the cab company. 

Q. What cab company were you going to? A. I was going to the 
Gray Top Cab Company. 

Q. How did you know to go to the Gray Top Cab Company ? 

A. It was a Gray Top cab. The PUC license showed "Sky View, Inc.," 
and the reason I knew it was a Gray Top cab, because I have bought 
three cabs from Gray Top Cab Company; two to be exact; and rented 
two from the plaintiff in this case. 

Q. Now, before your experience with this cab on April 5th with 
Mr. Carter, have you rented cabs previously in the year 1961? 

A. I think in the year 1961 -- no, I have not, sir. 

Q. Now, did you haul passengers with this cab on the days before 
April 5th, 1961? A. I think the record shows -- 

Q. Iam asking you a question, and I want you to answer. Not 
what the record shows, but what your recollection is. A. Yes. During 
the evening I did. 

Q. How many days prior to April 5th did you operate that cab 
for passengers? A. When you use the word "prior" you are referring 
to "before"? 

Q. Yes, sir. A. From Monday until Wednesday evening. And 
each trip was an evening trip. I think the manifest shows that. 

Q. Did you have a face or identification, as they use the express- 


ion in the taxicab business, in the cab at that time? A. I am going to 


object to answering that question. I think my attorney should. This 
is a felony charge and not a misdemeanor. 
MR. KEMP: I object to that question. 
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THE COURT: Overruled. 

You must answer. 

THE WITNESS: No, I did not have an I.D. card, but I should have 
had one, Mr. Prosecuting Attorney. 

BY MR. O'MALLEY: 

Q. You knew that one was required to operate a taxicab in the 
District of Columbia, did you not? A. Yes, I did. | 

Q. You didn't have one issued to you for the entire year of 1961. 


did you? A. Idid not have one issued to me, Mr. District Attorney, 
because they claim I need §.R. 22 insurance. I think it is secured -- 
I believe it is something about liability insurance, responsibility, 
liability insurance, and that was the only reason. | 
Q. This Leroy Harper -- would you stand, please, Mr. Harper ? 
(Complied.) 
BY MR. O'MALLEY: | 
Q. Is that the gentleman who allegedly loaned you this cab or 
rented it to you? A. I think I have answered your question prior to 
that statement. | 
Q. Answer it again. A. I don't think I have to answer it again. 
THE COURT: Yes; you answer the question. | 
MR. KEMP: Yes; answer his question. 
THE WITNESS: I think I stated earlier that I believed the man 
that held himself as Harper was either his brother or a relative. 
BY MR. O'MALLEY: | 


Q. It was not this man who loaned you the cab? A. No, it was 
| 


* * * * ie 
Q. I show you what has been marked Government's Exhibit 2, 
Mr. Powell, and ask you if you know what that is. A. Yes, I know 
what it is, sir, Mr. Prosecuting. 
Q. What is it? A. This is a traffic card, the only sneot that you can 


show -- | 
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Q. Just tell me what itis. Itisa traffic card, isn't it? 

A. Itis the only proof that you can show you attended traffic school. 

Q. Itisa traffic card? A. Only. That is all. 

Q. And whose traffic card ? A. It has my name on it. 

Q. Isit yours? A. Yes, itis. 

Q. All right. You heard the testimony of the police officer Denham 
that he obtained this from a man ina taxicab? A. Yes, I did. 

Q. A 1959 Plymouth on March 23rd, about 10:15 p.m. at 48th 
and Deane Streets, Northeast in the District of Columbia? A. Yes, 

I did. 

Q. Can you explain how he happened to get that in his possession ? 
A. Ican explain how it might have gotten in his possession. 

Q. Please do. A. On the 29th of February, Mr. Prosecuting 

Attorney, I was robbed going to pay S.R. 22 insurance, after I 
had completed traffic school. I called Number 2 Police Precinct, and 
these are the scars on my Lands where I was knocked down by two 
men. One approached me and asked me for a cigarette. And when I 
reached my hand in my pocket the other one yoked me and I chased one 
up to 827 L Street, Northwest. I called Number 2, and Number 2 came 
in response to my call. 

And I told the officer where I had chased one to. So he went 
inside the house and asked the landlord did he know, did she know or 
he know or see anyone enter the house, and she said yes, but she didn't 
know just whereabouts. 

So I asked the officer, since it was a rooming house, shouldn't 
they have some kind of fire escape, so the officer told me that I was 
too "d"’ smart and to get back out of the house. 

So I asked the officer for his badge number and the number of 
his car. He said he was going to personally see that I got his number 
and threw me in the scout car. 


He carred me down to Number 2 and on my way down, IknewI 


was on probation, so I told the officer, "Well, I will be willing to forget 


this if you won't press a disorderly charge against me, because that 


would have them revoke my probation." 
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I came down and saw my probation officer, Mr. Po well, and 
explained it to him and he asked me did I get the scout car number. 

I told him I wasn't able to get it because it was about 6: 30 or 7, 
and he said that they had did the same, similar thing to him over in 
Number 9 Precinct; that he only wished that I had gotten the scout 
car number. | 

I went over to the communications system in the Municipal 
Building and they checked the record with Number 2 and they did not 
file a record. So I couldn't have it in this court room this morning to 
support my statement. | 

* * * x \* 

Q. Before February 29, 1961, when was the last time you drove 

a cab? ; | 
* * * * | * 


A. Inever drove any before then. I drove a cab in - 59, which 


was rented to me, a Palm Grove Cab. 
Q. When, 1959? A. It was in 159 or '573 somewhere Pate there. 
Somewhere it was. 
Q. '59 or '57? A. It was somewhere back there I rented a cab, 
in either '59 or '58, a Palm Grove Cab. 
Q. From whom? A. My brother had rented it, and he joked the 
cab to me and I think Mr. Carter knows what "joking a cab!’ means. 
* * * * | * 
Q. You drove a cab on April 5th, 1961 ? A. Yes, I did. 
Q. Why was there the long interval between your driving in the 
cab? 
MR. KEMP: I will object; it is immaterial. 
THE COURT: Overruled. 
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THE WITNESS: I will answer your question, Mr. District 
Attorney. 

Iam glad you asked it. 

I drove because I had fulfilled every requirement that was legal 
in order to gain steady employment, steady employment, Mr. Pro- 


secuting Attorney, with four children. I had even took the time and 
liberty to go to traffic schooL 
I had waited two long years to get my permit back, and after I 


had gone through all this and then been robbed and no help given, not 
even a decent job, my patience was exhausted. 
* * * * * 

Q. Are you the same Luther L. Powell who was convicted of 
unauthorized use of a motor vehicle on December 10, 1957? A. Iam 
the same Luther L. Powell that failed to produce a witness which I 
could have easily done to have been acquitted, but out of decency I 
took the responsibility of the charge. 

* * * * * 

MR. KEMP: That is the defendant's case, if the Court please. 

THE COURT: Any rebuttal? 

MR. O'MALLEY: The Government rests, Your Honor. 


* * * * * 
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ARGUMENT ON BEHALF OF THE GOVERNMENT 
BY MR. O'MALLEY | 


* * * * * 

Officer Denham, of course, has testified first in response to 
Government's questions that it was the 19th, and you have heard him get 
on the stand later and correct his testimony to read March 23rd. 

You also know that, as the Court instructed, a transcript of the 
proceedings before the grand jury was procured to determine what he 
had told the grand jury in the month of April. That transcript was in 
the possession of the defense counsel. He asked certain questions which 
of course reflect it. | 

As Officer Denham had corrected his testimony, so it was that 
he had testified before the grand jury that it was this March 23, 1961 
date, at 10:15 p. m 

In response Fenee the defendant has said that he was not the 
person identified by Officer Denham, that therefore there was an im- 
proper identification as regards the first count of the indictment; as 
regards the second count of the indictment he said that he had lawful 
permission to drive that automobile by Mr. Harper. | 

As you saw in court, we identified for the record a Mr. Harper, 
and a Mr. Harper with whom the defendant had allegedly had prior 


transactions, but this defendant says it was not that Mr. Harper who 


had loaned him this cab on this occasion. 

Government counsel also asked the question as regards whether 
the defendant was a bona fide cab driver on the dates at which he pro~ 
cured this second car, the one mentioned in the second count of the 
indictment. | 

Now, for your purposes, ladies and gentlemen of the jury, it 
doesn't matter whether a person is driving a cab without an identification 
or not, but it is just as regards his credibility as a witness. 

Would a person without the proper credentials be renting a cab 
as this defendant suggested he was? 


* * * 
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MR. KEMP: May I approach the bench? 
THE COURT: Yes. 
(AT THE BENCH:) 
MR. KEMP: Before I argue my case I would like to renew my 
motion for judgment of acquittal. I particularly ask as to count 1, 
discrepancy of dates as alleged in the indictment and as to the dates 
that the Government has entered in evidence in which this offense is 


alleged to have occurred. 


Also, I direct my motion of judgment of acquittal as to Count 2. 


THE COURT: Your motion is denied. 
(OPEN COURT:) 
ARGUMENT ON BEHALF OF DEFENDANT 
BY MR. KEMP 
* * * * * 

Now, there has been something in this case which has been rather 
confusing, and that is the question of when was this defendant alleged 
to have been seen, first of all, with the alleged -- on the alleged date 
of March the 19th or the 23rd, in possession of this Black and White 
cab 242, 

I say, folks, that this is the most important case to this defendant 
here, and when a man sits before the bar in a criminal trial and has to 
defend himself against an indictment which has been brought at the hands 
of the United States Government, with all the facilities, with all the per- 
sonnel and with all the people they have available, that they should be 
specific and they should confront this defendant to give him an opportunity 
accurately to defend the charges and not be permitted to come in and 
say one thing at one time and one thing at another time. 

* * * * * 

Now, irregardless of whether tis thing happened, the first count, 
rather, happened on the 19th of March or the 23rd day of March, the 
defendant has put into evidence testimony, and competent testimony, 
as to his whereabouts on both of these dates. 


* * * 
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| 
Now he has told you that he was depressed, he was dejected, and 
even though he admitted that he did not have a "face", he had been two 
years trying to get himself straightened out, and the mere fact he was 
driving this cab without a "face" does not say that he stole this taxicab 
or that he took it without authority to do so. | 
Don’t confuse the two issues. This man is not on trial for driving 
without a permit, driving without a "face", or driving without any kind 
of authority. He is charged here with taking a taxicab unlawfully from 
a lot, and unless that fact is established to your satisfaction, ladies 
and gentlemen, by the required degree of proof as His Honor will in~ 
struct you -- and I will leave that to the Court to instruct yee as to what 
the law in this case should be -- unless the evidence in this case meets 
the requirements as set forth by His Honor then you are bound and you 
have no alternative but to find this defendant not guilty. | 
* * * * * 
CLOSING ARGUMENT ON BEHALF OF GOVERNMENT 
BY MR. O'MALLEY | 


* * * * * | 
| 


Now, counsel has also mentioned much about the discrepancies 
in these dates. 

Ladies and gentlemen of the jury, I believe that has been explained 
to you. I believe you realize the machinery and the way in which an in- 
dictment is drawn. Not that I believe you realize the dates, or the way 


in which these dates were arrived at were the dates when the automobiles 


were first found to be missing, it was not any attempt to mislead the 
defendant in the determination of those dates. 
| 
* * * * * | 


Mr. Kemp tells you things that don't add up. Now you have the 


testimony of the defendant, ladies and gentlemen of the jury, as regards 
this identification of himself at the driving school. 

You have his testimony he did not have a face. You have his tes- 
timony as regards what he did have and did not have by way of identification. 
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Take the description which the defendant portrays himself, or the 
predicament he portrays himself as being in, as not having the iden- 
tification, as being enrolled at the driver training school, andthen take 
the man and put no face on him when Officer Denham has pulled over 
with this automobile. 

It is a man without a face or identification for the taxicab, it is 
a man with identification showing he does go to the driver training 
school. 

5 * * 
JUDGE'S CHARGE TO THE JURY 

THE COURT: (Pine, C.J.): Members of the jury, when a case 
is tried to a jury, the Court consists of the judge and the jury. 

The judge has certain functions and responsibilities and the jury 
has certain functions and responsibilities. 

It is the judge’s function at this stage to give the jury the prin- 
ciples of law applicable to the case. It is the duty of the jury to follow 
the law as the judge gives it to you. 

The judge is the judge of the law. 

The jury, however, are the judges of the facts and the sole judges 
of the facts, and it is the jury's duty to find the facts and after finding 
them to apply the law as the judge gives it to the jury and reach a correct 
verdict. 


Between us we constitute the Court. 


Now, when you go to your jury room you will take with you the 


143 indictment. The indictment is not evidence in any sense of the word 
but only is a statement of the charges which have been preferred against 
the defendant by the grand jury after hearing one side of the case, and 
you may only consider the indictment for the purpose of determining 
the charges that have been made against the defendant in this case. 

Now, there are two counts in this indictment. Each count is in 
effect a separate indictment. 


So you will consider each count separately and reach your verdict 
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on each count separately and render your verdict on each count 


separately. 

Now, how do you as jurors find the facts which it is your duty to 
find and your responsibility? You find the facts from the evidence 
and inferences reasonably deducible from the evidence. 

The evidence consists of what you have heard from the lips of 
witnesses who have appeared before you and the exhibits, ‘and nothing 
else. | 

You are not permitted to guess, or speculate, or conjecture. 

You are to confine yourself to the evidence and inferences reasonably 
and logically deducible from the evidence. | 

However, you should apply your common sense and your exper - 
iences in life when you weigh and evaluate the testimony of the witnesses 

who have appeared before you, because, being the gole judges of 
the facts, you are the sole judges of the credibility of the witnesses and 
in determining credibility you will take into consideration the manner 
and demeanor and conduct of the witnesses as they testified; their ability 
to see and hear the things about which they testified; their ability or lack 
of ability to express to you through words what they have seen or heard; 
any bias or prejudice which may have distorted their testimony: and any 
interest in the outcome of the case which may have colored or perverted 
their testimony. | 

Because when a witness has a deep personal interest in the out- 
come of a case, which is true of the defendant and ina lesser degree 
true of the complaining witness, Mr. Carter, the temptation is strong 
to color and pervert the facts. | 

Now, this defendant has taken the witness stand and has testified, 
and it has been brought out that on a prior occasion he was convicted of 
an offense ofthe same quality as the ones he is charged with here. 

Now you may not reason and you must not reason that because he 
was convicted of that offense on a prior occasion he must be guilty of 


these offenses with which he is charged today. 
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But you may consider that conviction for one purpose only, namely, 


for the purpose of determining his credibility. You can consider 
that conviction when you weigh and evaluate the amount of credence you 
will give to his testimony, but for no other purpose. 

There has been testimony that the defendant was arrested for 
driving this automobile as charged in the second count, without a "face", 
or identification, photograph, and without certain other credentials. 

Now, he is not charged with either a violation of the traffic laws 
or a violation of the hacker's laws, or failure to have his "face" or 
identification card. 

That evidence was only admitted for the purpose of allowing you 
to consider it as bearing on whether or not what the officer testified 
to took place or whether it didn't take place, and whether or not the 
defendant is guilty of the charge so far as the second count is concerned; 
that is, driving an automobile without the consent of the owner or the 
custodian. 

So you are not required to determine whether he is guilty of 
driving this automobile without having the necessary identification card 
or driving it through a red light or anything of that sort. Your sole con- 
cern is the charges contained in these two counts. 

The first count charges that on or about March 19, 1961, within 
the District of Columbia, the defendant took, used, operated and re- 
moved the automobile described in the first count from a certain lot and 

operated the automobile for his own profit and use and purpose, 
without the consent of the Skyview Cab Company, the owner of the auto- 
mobile and without the consent of Willard E. Carter, whom the testimony 
shows was the manager of the Skyview Cab Corporation. 

The second count charges that on or about April 1, 1961, within 
the District of Columbia, he feloniously did take, use, operate and 
remove acertain automobile, described in the second count, from a 
certain lot and operated it and drove the automobile without the consent 
of the Gray Top Cab Company, the owner of the automobile, and without 
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the consent of Carter, the custodian and manager of the automobile. 

No, the evidence shows that -- the indictment does not charge that. 

Now, there has been certain testimony here which is called 
"character"testimony. It isn't really character testimony because that is 
what a personis. It is reputation testimony. It is what people say about 
a person, | 

Now, the defendant has testified and the charges which have been 
lodged against him involve his honesty, and, therefore, his reputation 
for truth and veracity, his honesty and obedience to the law, and integ- 
rity, becomes relevant to the issues in this case, and good character 
when considered in connection with the other evidence of the case may 
generate a reasonable doubt, and the circumstances may be such that an 

established reputation for good character, if relevant to the issue 
but alone may create a reasonable doubt although without it the other 
evidence may be convincing. | 

This defendant enters this case, as all defendants. clothed with 
the presumption of innocence and that presumption abides with him 
throughout the trial until it has been overcome by evidence which con- 
vinces you of guilt beyond a reasonable doubt. 

A reasonable doubt is such a doubt as would cause a juror, after 
a careful and candid consideration of all the evidence, to be so undecided 
that he can not say he has an abiding conviction of the defendant's guilt; 
such a doubt as would cause a reasonably prudent man to hesitate or 


pause in the graver or more important transactions of life. 


It is a doubt, as counsel said, which is based on pe for which 


you can give a reason. 

However, it is not a fanciful doubt nor a whimsical doubt. It is 
a doubt based on reason. | 

The burden of proof rests upon the Government to establish the 
essential elements of the offenses charged and before I am through I 
shall give you those essential elements. 

This burden is carried by evidence which convinces you of the 
defendant's guilt beyond a reasonable doubt. | 
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Now. you should give careful consideration to the summations of 


counsel because they are designed to assist you in understanding 
the issues you are called upon to determine, and in marshaling and 
organizing the facts in your minds, but if anything counsel has stated 
to you in summation is contrary to your own recollection, it is your own 
recollection that governs and not theirs, because what they say is not 
evidence. 

Now I shall comment on the evidence, not for the purpose of 
usurping your fact-finding duties and responsibilities, but for the 
purpose of assisting you in understanding what I believe to be the issues 
in this case, the critical issues in this case. 

And if anything I say to you is contrary to your recollection, it 
is your recollection that governs and not mine because what I say is 
not evidence. 

Now, there seems to be no dispute that the two cabs referred to 
in the two counts in the indictment were missing from the lot of the cab 
company. The real question is whether or not this defendant operated 
either or both of these cabs without permission of the owner, or cus- 
todian, and did so feloniously. 

Now, as to the first count the police officer testified, Officer 
Denham, that he stopped the defendant because he went through a red 
light, and then called on him to produce his identification card and 
"face", as it is called, and the defendant was unable to do so, saying that 

he had left them at home, but he did get a card showing that the 
defendant had attended a drivers’ school, as I recall it. 

The officer then testified that he did not place him under arrest 
because he received a call to proceed, on account of a more serious 
offense. I think he said it was a robbery. 

Now, the defendant has testified that it is a case of mistaken 
inentity, that the officer did not stop him and arrest him while driving 
that cab, and did not stop him and ask for his identification, and has 
offered evidence which in the law is known as an alibi. 
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That is, he has testified that he was at a place where it would be 
physically impossible for him to have been driving that car ‘that far on 


: 
Now, so far as the second count is concerned, the Government 


that occasion as testified to by the officer. 


has offered the evidence of Mr. Carter, the manager of the two cab 
companies, who has testified that he stopped the defendant while driving 
a car on the streets and the defendant does not deny that. 

He claims that he was operating that car in good faith, having 
rented it from a man named Harper, and that he acted in good faith 


and paid $36 for a week's rental charge and was operating it in good 


faith, and not feloniously. | 
So the issue in that case is whether he was operating it in good 
faith or whether he was not, because there is no dispute in the evidence 
as to this count or other count that the car was owned by the two com- 
panies respectively and that the companies, respectively, | ‘and Mr. Carter, 
had not given permission to this defendant to operate either of the cabs. 
Of course, if the defendant was operating this cab honestly and 
in good faith, having rented it from someone else, he would not be guilty 
because he would not have the requisite criminal intent. But he says 
that he rented it from a man named Harper, and has given his own tes- 
timony as to ability to produce Harper. The Government has produced 
a man named Harper and the defendant has said that was not the Harper 
from whom he rented the car. : 
Now, you will consider all this evidence and then reach your 
verdict on each of these counts separately. 
Now, the essential elements of each count are thesé: 
First, that on or about the date stated in the indictment -- it does 
not have to be the exact date -- and within the District of Columbia, the 
defendant took, operated, or removed the automobile described in the 
count from a certain lot; second, that he took, operated, or removed 
it without the consent of the owner or custodian; and, third, that he 
drove it for his own use or purpose. | 
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Fourth, that he did so feloniously; that is, without bona fides on 
his part, or without good faith on his part. 

If you believe that the Government has established each and all 
of the essential elements of either or both of these counts beyond a rea~- 
sonable doubt, your verdict will be guilty on such count or counts. 

If you do not so find, your verdict will be not guilty on such count 
or counts. 

* * * * * 

I will hear objections at the bench if there are any. 

MR. O'MALLEY: The Government is content. 

MR. KEMP: Satisfied, if Your Honor please. 

THE COURT: Very well. 

* * * * * 

THE CLERK: Mr. Foreman, has the jury agreed upon a verdict? 

THE FOREMAN: We have. 

THE CLERK: What say you as to the defendant Luther L. Powell, 
on Count 1 of the indictment? 

THE FOREMAN: We find the defendant Luther Powell guilty on 
Count 1. 

THE CLERK: On Count 2. 

THE FOREMAN: Guilty. 


THE CLERK: Members of the jury, your foreman says you find 
the defendant Luther L. Powell guilty as indicted. That is your verdict, 


so say you each and all? 
(Affirmative nods.) 


* * 
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[ Filed June 8, 1961] 
[VERDICT ] 

On this 8th day of June, 1961, came again the parties aforesaid, 
in manner as aforesaid and the same jury as aforesaid in this cause, 
the hearing of which was respited yesterday; whereupon after hearing 
further of the evidence and the instructions by the Court, the alternate 
jurors are discharged and the jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that the de- 
fendant is guilty as indicted. | 

The case is referred to the Probation Officer of the Court and 


the defendant is committed to the District of Columbia Jail. 


By direction of 


DAVID A, PINE 
Presiding Judge 
Present: Criminal Court # iacigs nme nt 


United States Attorney HARRY M. HULL, Clerk 


By Thomas M. O'Malley By Paul A. Roser 
Assistant United States Attorney Deputy Clerk 


Roger Frye 
Official Reporter 


[ Filed June 12, 1961] 


MOTION FOR A NEW TRIAL AND/OR JUDGMENT OF 
ACQUITTAL NON OBSTANTE VERDICTO 


Comes now the defendant, Luther L. Powell, by and through his 
attorney of record, Bernard W. Kemp, and respectfully moves this 
Honorable Court for a new trial herein an/or a judgment of acquittal 
notwithstanding the verdict of the jury, and for reasons therefor states 
as follows: 
1. That the verdict of the jury is contrary to law. | 
2. That the verdict of the jury is contrary to the weight of the 

| 


evidence. 
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3. That the evidence cannot support a finding of guilty. 

4. That the Government failed to prove all the essential elements 
of the indictment herein as required by law. 

5. For such other and further reasons that will be brought to the 
attention of the Court upon the hearing of this Motion. 


/s/ Bernard W. Kemp 
Attorney for Defendant 
1710 9th Street, N. W. 
No. 717-7742 


[ Certificate of Service] 
Rec'd Copy: June 12, 1961 


/s/ David C. Acheson (MNW) 
United States Attorney 


[ Filed June 23, 1961] 


[DENIAL OF MOTION] 


On this 23rd day of June, 1961, came the Attorney of the United 
States, the defendant in proper person, and by his counsel, Bernard W. 
Kemp, Esquire; whereupon, the motion of the defendant for a new trial 
and/or judgment of acquittal N. O. V., coming on to be heard, after 
argument by counsel is by the Court denied. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 


David A. Pine 
Presiding Judge 
Present: Criminal Court # Assign. 


United States Attorney HARRY M. HULL, Clerk 


By Arthur McLaughlin By /s/ Paul A. Roser 
Assistant United States Attorney Deputy Clerk 


P. Mallon 
Official Reporter 


[ Filed July 21, 1961] 
JUDGMENT AND COMMITMENT 


On this 21st day of July, 1961 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Bernard W. 


Kemp, Esquire | 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Unauthorized 
Use of Vehicle as charged and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the 
Court, | 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. | 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of One (1) year to Three (3) years on Count 
One; One (1) year to Three (3) years on Count Two to run concurrently 
with the sentence imposed on Count One; said sentences to take effect 
at the expiration of the sentence now being served in Criminal Case No. 
72-58, | 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ David A. Pine | 
United States District J nage. 


[ Filed July 27, 1961] 


MOTION TO PROCEED IN 
THE UNITED STATES COURT OF APPEALS 
WITHOUT PREPAYMENT OF COST 


Came along your defendant Luther L. Powell, who deposes and 
says that he is a citizen of the United States, that he is unable to pay 
the cost of such action stated here to wit; that your defendant feels 
that he is entitled to the verdict he seeks in the above-entitled cause. 


/s/ Wuther L. Powell 
Defendant 


Paul H. Proter This date 17th July 1961 
Notary Public 
My commission expires September 30, 1964 


Being first duly sworn on oath your defendant deposes and says that 


the following statements are true, and are believed to be true. 


That on on about the eighth day of June 1961, your defendant was 
tried in and for'the District of Columbia on a two count indictment so 
stated here to wit, that of this indictment the defendant was found guilty 
by a jury so impaneled to determine the innocence or guilt of the de- 
fendant. 

Your defendant therefore prays that he be allowed to proceed in 
the United States Court of Appeals for a further redress because of in- 


sufficient evidence to sustain such a verdict. 


In Count One (1) that evidence used to support the government 


case was obtained by duress, that, no complaint was filed until the 31st 
day of March 61, and said vehicle was repossessed on the 31st day of 
March. That of this count the accusing officer seeking to enjoin this 
charge was illegal. 

That your defendant did at the trial produce an alibi to support his 
testimony that he was elsewhere at the time the alleged crime took place. 
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This was sufficient for a verdict of not guilty. That had the govern- 


ment witness testimony been true, a warrant would have been issued 
three weeks prior to the 2nd Count. | 
Count 0 | 
The defendant did acknowledge that this vehicle was rented to 
him on or about the fifth day of April, 1961 and having at that time a 
valid sticker to support the rental thereof. | 
The plaintiff having stated that he did remove such evidence from 
the vehicle and failed to present the same to the Court, was sufficient 
grounds to believe he was concealing material evidence which would 
have proven the defendant innocence beyond all reasonable doubt. 
The plaintiff stated that at such a time he did leave the keys over 
the sun visor of this vehicle, which shows intent to remove. In 
vs. U.S. 1954, 94 U. S. App. D. C. 219, 215 2d. 35 Accomplice. 
The defendant could not be guilty of removal or use, because no time 
[Illegible]was given the defendant at the time of rental. | 
The aiding and abetting unauthorized use of a vehicle the accomplice 
stands in the same shoes as the principal offender. Even though he 


was not present at the time the vehicle was removed. 


/s/ Luther L. Powell 
Defendant 


Notary Public This date 17th July 1961 
My commission expires September 30, 1964 


[ Filed July 27, 1961] 
AFFIDAVIT TO SUPPORT MOTION 
Now comes your defendant Luther L. Powell who deposes and says 
that he is a citizen of the United States. That because of his poverty he 


is unable to pay the cost of said action. 


56 


That your defendant feels that he is entitled to the redress he 
seeks in the following said action. That the proceeding statements 


are true and are believed to be true, so help me God. 


/s/ Luther L. Powell 
Defendant 


17th of | This date July 


[ Filed August 1, 1961] 
ORDER 

Upon consideration of defendant's affidavit in support of application 
to proceed on appeal without prepayment of costs, and it appearing to 
the Court that the issue sought to be raised by the applicant (defendant) 
is plainly frivolous, and it further appearing that said application is 
not taken in good faith as that term has been construed in authoritative 
decisions, it is this 1st day of August, 1961, 

ORDERED, that the aforesaid application be and the same is 
hereby denied. 


/s/ David A. Pine 
Chief Judge 


[ Certificate of Service] 
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QUESTIONS PRESENTED 


1. Appellant was charged in one count of a two-count 
indictment with the unauthorized use of a motor vehicle. The 
only - testimony offered by the United States to establish that 
Appellant was operating the vehicle in question was that of a 
police officer who testified that he saw Appellant in the 
vehicle on March 19, 1961. After the prosecution had closed 
its case, trial counsel for Appellant made his opening state- 
ment and stated that he would establish an alibi for that date. 
After Appellant's opening statement, the trial court permitted 
the United States to recall the police officer to testify that 
he had been mistaken in his previous testimony and that he had 


actually seen Appellant on March 23, instead of March 19.. Did 


the trial court err and abuse its discretion in permitting the 


United States to reopen its case to have its principal witness 


change his testimony? 


2. Appellant was charged in the second count of the 
indictment with the unauthorized use of another motor vehicle. 


The trial court permitted cross-examination of Appellant as 


(ii) 


to whether or not he had violated the law concerning the 
necessary identification for an operator of a taxicab. The 
improper cross-examination led to damaging admissions by 
Appellant which were not cured by subsequent instructions 

to the jury. Did the trial court err in permitting the 
United States to cross-examine Appellant with respect to_the 


| 
commission of a crime with which Appellant had never been 


charged by indictment or information and of which he had 


never been convicted? 
| 


QUESTIONS PRESENTED. ...-seeesseeeeecces 


JURISDICTIONAL STATEMENT. ...-cceevevces 


STATEMENT OF THE CASE....scecoseccceees 


STATUTE INVOLVED. ...-ccecsececcecsceces 
STATEMENT OF POINTS.....-eseeceecessees 
SUMMARY OF ARGUMENT. ...-seececesceeeces 
ARGUMENT: 

The First Count of the Indictment 


It was error and an abuse of 
discretion for the trial court 

to permit the recall of the police 
officer to change his testimony...- 


1, The Trial Court's Grant 
of Permission to Recall a 
Wicness to Change His 
Testimony Cannot Be Justified 
on the Ground that the Later 
Testimony is Subsequently 
Found to be the Truth...--++-- 


There was Not_a Proper 
Exercise c£ Sound Discretion 
by_the Trial Court. .r.cccsecess 


(iv) 


The Second Count of the Indictment 


The trial court erred in permitting 
the United States Attorney to 
elicit testimony and argue with 
respect to a collateral illegal 


ACCecccevvcccvescecasesseseesesseeres 


1. As in the Evans Case, the 
Court's Admission of the 
Evidence and Argument was 


Prejudicial ErroOr.ccccccccccce 


2. The Trial Court's Error in 
Admitting the Evidence and 
Permitting the Argument was 
Compounded by His Erroneous 
Instruction to the Jury..oceece 


CONCLUSION 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


ee 


On April 24, 1961, an indictment was filed in the United 
States District Court for the District of Columbia against the 
Appellant (J.A. 1). The indictment contained two counts, each 
of which charged appellant with unauthorized use of a vehicle 
in violation of 22 D.C. Code 2204 (ibid.). Appellant's plea of 


not guilty was entered on April 28, 1961 (J.A. 2). | The trial 
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before a Jury began on June 6, 1961 (ibid.) and continued 
through June 8 (J.A. 50). On June 8, the jury found appellant 
guilty as indicted (J.A. 51). On June 12, Appellant filed, 
through his attorney, a Motion for a New Trial And/Or Judgment 
of Acquittal Non Obstante Verdicto (J.A. 51-52). This Motion 
was denied on June 23 (J.A. 52). On July 14, Chief Judge 
David A. Pine, who had presided at the trial (J.A. 2) and who 
subsequently sentenced Appellant (J.A. 53) revoked the proba- 
tion of Appellant in Criminal No. 72-58 and committed Appellant 
to jail to serve the sentence imposed in that proceeding of 
eight months to two viata On July 17, 1961, Appellant 
prepared and executed a pro se motion for leave to appeal in 
forma pauperis from the June 8 verdict (J.A. 54-55). On the 
same date Appellant prepared and executed an affidavit in 
support of said motion (J.A. 55-56). This motion and support- 
ing affidavit were noted by the clerk of the United States 


District Court for the District of Columbia as being filed 


iy On May 1, 1962, Appellant filed herein a Motion for Leave 
to Amend Notice of Appeal so as to specifically include therein 
the Order of the Court of July 14, 1961, whereby probation in 
Criminal No. 72-58 was revoked. In the alternative Appellant 
hae moved the Court to find that Appellant's notice of appeal 
is sufficient to preserve the question of revocation of pro- 
bation on appeal. The Court has not yet acted upon this Motion, 
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on July 27, 1961 (J.A. 54, 55). On July 21, Chief Judge Pine 
entered his judgment and commitment in this proceeding and 
sentenced Appellant to imprisonment “for a period of One (1) 
year to Three (3) years on Count One; One (1) year be Three 
(3) years on Count Two to run concurrently with the; sentence 


imposed on Count one; said sentence to take effect at the ex- 


piration of the sentence now being served in criminal Case 
No. 72-58" (J.A. 53). On August 1, 1961, Chief Sadge Pine 
denied Appellant's motion of July 17 for leave to appeal in 
forma pauperis (J.A. 56). In denying Appellant's potion, 
Chief Judge Pine stated that "it [appears] to the court that 
the issue sought to be raised by the applicant (defendant) is 
plainly frivolous, and it further [appears] that said appli- 


cation is not taken in good faith as that term esleece con- 


strued in authoritative decisions" (ibid.) On February 1, 


1962, this Court ordered that Appellant could proceed on 
appeal without payment of costs. The District court had 
jurisdiction under 11 D.C. Code §§ 305, 306 and 18 U.S.C. 
§ 3653. The jurisdiction of this Court is invoked under 


28 U.S.C. § 1291. 
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STATEMENT OF THE CASE 


The First Count of the Indictment 


Fa hee 


The first count of the indictment of April 24, 1961, 
charged that 


"On or about March 19, 1961, within the District 
of Columbia, Luther L. Powell feloniously did take, 
use, operate and remove one certain automobile, 
property of Skyview Cab Company, Inc., a body cor- 
porate, and in the custody of Willard E. Carter, 
from a certain lot and did operate and drive said 
automobile, for his own profit, use, and purpose, 
without the consent of Skyview Cab Company, Inc., 
a body corporate, the owner of said automobile, 
and without the consent of Willard E. Carter." 
(J.A. 1) 


Willard E. Carter, the taxi manager for Sky View Cab 
Company (J.A. 2), testified that on or about March 19, 1961, 
he noticed that one of the cabs owned by the corporation was 


missing from the’ lot at 1329 Kenilworth Avenue, Northwest, in 


Washington (J.A. 5). The missing cab was a 1959 four-door 


Plymouth sedan carrying the trade name of "Black and White" 
(ibid.) He subsequently reported the missing cab to the 

police and the cab was found and returned to the lot on or 
about April 1, 1961 (ibid.) Mr. Carter did not testify to 


seeing the Appellant take the cab or use it. 
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Mr. Carter was followed on the stand by Private Winfred 
E. Denham of the Metropolitan Police Department (J.Ai. 10). The 


testimony which Officer Denham was to give had previously been 


summarized as follows in the opening statement by the United 
| 


States Attorney (J.A. 3): | 
"Mr. O'Malley: 

The evidence will further establish that the 
defendant on March 19, 1961 was pulled over to the 
curb by a member of the Metropolitan Police Department, 
one Office Denham, from the 14th Precinct. | 


The evidence will establish at that time he was 
driving this cab. 


The officer will so testify, and of course the 
evidence will show that this occurred in the District 
of Columbia without the permission of the owner of 
the cab, the Sky View Cab Company, Inc., and without 
Mr. Carter's, who was the custodian of that cab." 
Officer Denham did so testify. He stated that on 

March 19, 1961, he was working on the 7 p.m. to 3 a.m. tour 
of duty in a scout car and that shortly after 7 p.m on that 
date he was in the vicinity of 49th Street and Deane Avenue 
where he observed a 1959 Plymouth cab -- with the marking 

"Black and White" -- pass through a red light (J.A., 10). He 
further testified that he stopped said cab in the 700 block 


of 49th Street and that the person who was driving the cab 


identified himself as Luther Louis Powell (J.A. 11) 


obec 


person who was driving the cab presented Officer Denham with 
an identification card issued by the District of Columbia 
Traffic School (J.A. 12). Officer Denham reiterated that he 
had received this card from the driver of the cab -- whom he 
again identified as the Appellant -- on the night of March 19, 
1961 (ibid.). 

Upon cross-examination by Appellant's counsel, Officer 
Denham once more repeated that he had seen Appellant in the 
cab on March 19, 1961 (J.A. 13): 


"CROSS EXAMINATION 
BY MR. KEM: 


Q. Officer Denham, what day of the week was March 19? 
A. 1 didn't know what day of the week March 19th was. 
I can't tell you. I have it wrote down in my 
notebook that we carry, but as far as that day, 

I can't tell you .... As far as I can recollect, 
the first time I ever saw [the Appellant] was 
that night. 


And you identify the person today as the person 
you stopped in that cab; is that correct? 
That is right. 


You can't tell us what day of the week this was. 
Well, no. I wrote it down in ny book the night 
it happened and that was it." 


Later in the proceedings on that day (June 6, 1961), 


Appellant's counsel made his opening statement which included 


the following (J.A. 18): 
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"MR, KEMP: If the Court please, and ladies and gentle- 
ment of the jury, as a defense in this case we shall 
attempt to prove to you that on or about the 19th day 
of March, 1961, in which the defendant here, Mr. 
Luther Powell has been charged with taking and oper- 
ating and removing a certain automobile, the property 
of the Sky View Cab, which is a taxicab, Black and 
White Cab Number 242; and on that particular date and 
at the particular time that this defendant is alleged 
to have been seen by an officer that he was at work at 
the Uline Arena at which time the Barnum and Bailey 
Circus was playing in the arena; that he went to work 
that morning at 11 o'clock and worked continuously 
until 11 p.m. that night; and that he was not in the 
vicinity of 49th and Deane Avenue at any time on that 
particular date." 


At the conclusion of counsel's statement, the trial 
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was recessed until the following morning (J.A. 19). Upon 


reopening the proceedings, the following bench conference took 


place (ibid.): 


"MR. O'MALLEY: Your Honor, the Government requests 
permission to reopen its case to clarify a situation. 

Officer Denham, you may recall, is the officer 
who stopped this defendant in the first cab' mentioned 
in the indictment and he got the Exhibits 1 and 2 from 
hin. ! 
He testified yesterday, in response to Govern- 
ment's question: 

'Did this happen on March 19?' 
And he began reciting what happened on March 19th. 

After the proceedings had terminated yesterday 
afternoon he came to me and told me this was not on 
the 19th; that it was on the 24th of March. 

| 

THE COURT: I will let him correct his testimony as 


to that date.” 


When the jury returned to the box, the Court, over objection 
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by Appellant's counsel, permitted the United States to recall 
Officer Denham, who then testified that although he had prev- 
jiously stated that he had encountered Appellant in the taxicab 
on March 19, the actual date was March 23, 1961 (J.A. 20): 

"BY MR. O'MALLEY: 

Q. But you have no doubt now with regards to what 
that date was? 

A. No. The book was checked; the run book was 
checked at the precinct as to what time we got 
that run and what date it was and it was the 
23rd at 10:15 p.m." 

Officer Denham admitted that when he had testified the prev- 
ious day he “was a little flurry about the date", that is, he 


"was a little dazed about the date" (J.A. 21). And, upon 


questioning by the Court, he explained the reason for his 


changed testimony (J.A. 22): 
‘THE COURT: Now, did you realize it was not the 
correct date when you heard the opening statement 


of the defendant's counsel that he would establish 
an alibi for that date? 


THE WITNESS: That is correct. That is when I re- 
membered that it was the 23rd." 


Later, Chief Judge Pine made the following comment at 
a bench conference with respect to this manner of proceeding 
(J.A. 23): 

"(AT THE BENCH; ) 


THE COURT: 1 do not like this correction after he 
heard that opening statement." 


The United States Attorney concurred (ibid.): 


"MR, O'MALLEY: Your Honor, I don't like it either .... 


And the Court later commented (J.A. 24): 
" 2, I don't like the way [the case] has been developed." 
Appellant later proved, through his own testimony (J.A. 

32) and that of an independent witness whose tageiveck was not 

contested, that Appellant was nowhere in the vicinity of 49th 

Street and Deane Avenue on the night of March 19, 1961. Mr. 

Rufus Keel, the manager of the concession at Uline Arena, tes- 

tified as follows with respect to Appellant's location at the 

time when Officer Denham first testified he had seen Appellant 

(3.4. 28-29): | 
"BY MR. KEMP: 

Q. Mr. Keel, do you have any records with you this 
morning of your employees at Uline Arena, beginning 


with the 19th of March, 1961? 
Yes. 


ae 


Would you examine those records, sir, ad, beginning 
with the date of March 19, 1961? | 
March 19th? 


2 


Yes; of 1961. 
That was the circus, March the 19th. 


By a circus do you mean was the circus performing 
at the arena at that time? 
Yes. 


OS ae ee 


What was that circus, Ringling Brothers? 
Ringling Brothers. | 
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Do your records reflect whether or not Mr. Powell 
worked at that particular time at this circus? 
Yes, he did. 


Would you read from the record there what infor- 
mation you have on him? 


I have his name, social security, and he was 
vending that night; and how much he made, and 
everything. Right on the record. 


And of your own personal knowledge you can say he 
was at the arena that night? 
He definitely was at the arena that night.” 


The Second Count of the Indictment 


I i andi Eee 


The Second Count of the indictment of April 24, 1961, 
charged that 


"On or about April 1, 1961, within the District of 
Columbia, Luther L. Powell feloniously did take, use, 
operate and remove one certain automobile, property 
of the Gray Top Cab Company, Inc., a body corporate, 
and in the custody of Willard E. Carter, from a 
certain lot, and did operate and drive said auto- 
mobile, without the consent of the Gray Top Cab 
Company, Inc., a body corporate, the owner of said 
automobile, and without the consent of Willard E. 
Carter." 


Mr. Willard Carter, who was also taxi manager for 


Gray Top (J.A. 2), testified that on April 1, 1961, he noticed 


that a cab owned by Gray Top was missing from the lot at 1329 
Kenilworth Avenue, Northeast (J.A. 6-7). He notified the 


police of the missing cab, which was a 1959 Ford, cab number 
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236 (J.A. 7). He further testified that he later saw Appellant 


driving the cab and caused the arrest of Appellant (3.4. 7-8). 

Detective Edward Guggenheim of the Metropolitan Police 
Department, Auto Squad, was called as a uitness for the United 
States (J.A. 14). He testified that on April 5, 1961, he 
responded to a call at 15th and C Streets, Northeast, and was 
met there by Mr. Willard Carter and the Appellant G. A. 14-15). 
He further testified that the Appellant had stated to him at 


the time of the encounter on April 5 that Appellant had rented 


the cab from another person (J.A. 15). 
The United States Attorney then called Private Maurice 
Joseph Harmon of the Metropolitan Police Department as a wit- 
ness (J.A. 16). Officer Harmon began to respond £0 questions 
by the United States Attorney directed to the records kept by 
the Hack Inspector as to "whether or not a Luther L. Powell 
had a hacker's license in the District of Columbia in the year 
1961" (J.A. 17). Upon objection by Appellant's counsel to the 
questioning, the following bench conference ensued (ibid. ): 
"(AT THE BENCH: ) | 
MR. KEMP: I object to this whole testimony from this 
witness and ask it to be stricken. This defendant is 


not charged with -- 


THE COURT: What is the relevancy of eat? 
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MR. O'MALLEY: We have him in possession of two taxicabs 
and just have the statement from Officer Guggenheim 
about the fact that he had been loaned a cab, and I want 
-- the theory of the Government is that only a cab 
driver would have the cabs, and he was not a cab driver 
and was not! licensed to have a cab and there is no like- 
lihood that' he had actually rented the cabs as he sug- 
gested through the testimony of Officer Guggenhein. 

THE COURT: I sustain the objection." 


Subsequently the United States Attorney, in cross-exan- 


ining the Appellant, inquired as follows with respect to the 


encounter on April 15 between Appellant and the police (S.A. 


36-37): 


Did you have a face or identification, as they use 

the expression in the taxicab business, in the cab 

at that time? 

I am going to object to answering that question. I 
think my attorney should. This is a felony charge 

and not a misdemeanor. 


MR. KEMP: I object to that question. 
THE COURT: Overruled. You must answer. 


THE WITNESS: No, I did not have an I.D. card, but I 
should have had one, Mr. Prosecuting - 
Attorney. 


By MR. O'MALLEY: 

Q. You knew that one was required to operate a taxicab 
in the District of Columbia, did you not? 

A. Yes I did." 


In his argument to the jury, the United States Attorney 


commented as follows on Appellant's testimony concerning lack 


of proper identification (J.A. 41): 


"BY MR. O'MALLEY.... | 
Government counsel also asked the question as! regards 
whether the defendant was a bona fide cab driver on the 
dates at which he procured this second car, the one 
mentioned in the second count of the indictment. 

Now, for your purposes, ladies and gentlemen of 
the jury, it doesn't matter whether a person is driving 
a cab without an identification or not, but it is just 
as regards his credibility as a witness. | 

Would a person without the proper credentials be 
renting a cab as this defendant suggested he was?" 


He later added (J.A. 43-44): 
| 

"Mr. Kemp tells you things that don't add up. 
Now you have the testimony of the defendant, ;ladies 
and gentlemen of the jury, as regards this identifi- 
cation of himself at the driving school. 

You have his testimony he did not have a face. 
You have his testimony as regards what he did have 
and did not have by way of identification. | 

Take the description which the defendant portrays 
himself, or the predicament he portrays himself as 
being in, as aot having the identification, as being 
enrolled at the driver training school, and then take 
the man and put no face on him when Officer Denham has 
pulled over with this automobile. 

It is a man without a face or identification for 
the taxicab, it is a man with identification: showing 
he does go to the driver training school" 


charge to the jury, the Court stated as follows (J.A. 


| 

"THE COURT: (Pine, C.J.): .-. | 

There has been testimony that the defendant was 
arrested for driving this automobile as charged in the 
second count, without a 'face', or identification, 
photograph, and without certain other credentials. 

Now, he is not charged with either a violation 
of the traffic laws or a violation of the hacker's 
laws, or failure to have his 'face' or identification 
card. 
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That evidence was only admitted for the purpose 
of allowing you to consider it as bearing on whether 
or not what the officer testified to took place or 
whether it didn't take place, and whether or not the 
defendant is guilty of the charge so far as the second 
count is concerned; that is, driving an automobile 
without the consent of the owner or the custodian." 


STATUTE INVOLVED 


Title 22, Section 2204, District of Columbia Code 


oe ee 


Any person who, without the consent of the owner, shall 
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take, use, operate, or remove, or cause to be taken, used, 
operated, or removed from a garage, stable or other building, 
or from any place or locality on a public or private highway , 
park, parkway, street, lot, field, inclosure, or space, an 
automobile or motor vehicle, and operate or drive or cause 
the same to be operated or driven for his own profit, use, 
or purpose shall be punished by a fine not exceeding one 
thousand dollars or imprisonment not exceeding five years, 


or both such fine and imprisonment. 
STATEMENT OF POINTS 


1. Appellant was erroneously convicted on the first 
count of the indictment since the trial court erred and abused 


its discretion in permitting the United States to reopen its 
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case -- after it had been closed and after trial equnsel for 
Appellant had made his opening statement at the coumencenent 
of Appellant's case -- in order to have its principal witness 
change his previous testimony as to a vital date. ‘This error 
and abuse of: discretion require reversal of the conviction on 
the first count of the indictment. 

2. Appellant was erroneously convicted on the second 
count of the indictment since the trial court afte in per- 
mitting the United States Attorney to cross-examine Appellant 
-- over objection -- and subsequently argue in his summation 
with respect to the commission by Appellant of a crime with 
which he had never been charged by indictment or information 
and of which he has never been convicted. This error requires 


| 
reversal of the conviction on the second count of the indict- 
| 


ment. 


SUMMARY OF ARGUMENT 


The First Count_of the Indictment 


Appellant's argument with respect to the conviction on 


the first count of the indictment concerns a point which has 


never been before this Court: Was it proper for the trial 
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Court to permit the United States to recall a witness to 
change his testimony in a vital respect after this witness 
had been excused and had heard defense coulsel's opening 
statement as to forthcoming evidence which is contradictory 
of the witness' original testimony. In the particular cir- 
cumstances of this case, the proposition may also be stated 
thusly: Is the United States to be permitted to argue and 
to have a witness testify as to a vital date, then, upon 
learning that the’ defense has an alibi for that date, to 


recall its witness to substitute a new date? Appellant sub- 


mits that such procedures are not to be condoned by this 


Court; Appellant submits that it was error and an abuse of 
discretion for the trial Court to permit the United States to 
so proceed. 

Appellant does not charge that the witness for the 
United States in this proceeding fabricated his testimony when 
he reappeared on the witness stand. Appellant's argument is 
that the failure of the United States to present its desired 
testimony in the usual and orderly fashion prejudiced Appellant. 
Appellant argues that the conviction on the first count should 
be reversed because the trial Court permitted the United States 


to proceed in this extraordinary fashion. 
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The prejudice to Appellant was manifested jn the total 
and unwarranted disruption of Appellant's defense as to the 
first count of the indictment. The United States had rested 
its case; Appellant had prepared the jury for his defense, 
directed to the case presented by the United States; the 
United States -- for no reason other than that its witness 
had not fully prepared himself for his original testimony -- 


was permitted to alter its case in a significant respect. 


Trials in the District of Columbia should not be ecneucted 


in this fashion. Appellant's conviction on the first count 


should be reversed. 
The Second Count of the Indictment 


Unlike the first count, the question raised by 
Appellant;s argument with respect to the conviction on the 


second count of the indictment has been clearly settled by 


a decision of this Court. In Evans v. United States, 98 App. 
D. C. 122, 232 F. 2d 379 (1956), a judgment of conviction was 
reversed because the prosecution presented evidence and 


argument to the jury that at the time that the defendant was 


| 
allegedly perpetrating the crimes for which he was charged 
| 
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he was also engaged in other violations of the law for which 
he had not been charged. 

Here, the trial Court permitted the United States to 
elicit testimony and admissions from the Appellant that at the 
time he was arrested for the crime charged in the second count 
of the indictment, he was also engaged in separate violations 
of law, for which he was never charged, and, of course, never 
convicted. Furthermore, the trial Court permitted the United 
States Attorney to make improper argument to the jury on the 
basis of this testimony. Nor were these defects cured by the 


instructions of the Court; in fact, the error was compounded. 


Under the rule of Evans, this error by the trial Court warrants 


reversal of the conviction on the second count of the indict- 


ment. 


ARGUMENT 


The First Count of the Indictment 
IT WAS ERROR AND AN ABUSE OF DISCRETION FOR THE 
TRIAL COURT TO PERMIT THE RECALL OF THE POLICE 
OFFICER TO CHANGE HIS TESTIMONY 
There is a paucity of reported cases on the propriety 


of a trial court's permitting the recall of a witness to make 


a significant change in his testimony. The reason for the 
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lack of judicial decisions on this point is simple: it is a 
very rare occasion for a witness, through cereiesonske or with 
intent, to testify at one time as to a particular significant 
fact and then seek an opportunity to again take the stand and 
change his previous sworn testimony, There is no case in this 
jurisdiction on this point. | 

In the instant case, Officer Denham edegcivocnily 
stated no less than seven times that he had encountered 
Appellant on 49th Street on the night of March 19, 1961 (J.A. 
10, 12 and 13). Officer Denham had obviously advised the 


United States Attorney in private that the encounter had taken 


place on March 19; for the United States Attorney prefaced 


his case with these remarks to the jury (J.A. 3): | 


"The evidence will further establish that the 
defendant on March 19, 1961 was pulled over to the 
curb by a member of the Metropolitan Police Depart- 
ment, one Officer Denham, from the 14th Precinct. 

The evidence will establish at that time he 
was driving this cab. 

The officer will so testify .... 


W 


Then, after the United States rested its case (J.A. |18), 
Appellant's counsel stated as follows to the jury (ibid. ): 


" .. We shall attempt to prove to you that ... 
on that particular date and at the particular time 
that this defendant is alleged to have been seen by 
an officer that he was at work at the Uline Arena.... 

| 


Ww 
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After the opening statement for defense, the trial was 
recessed (J.A. 19). When it resumed the next morning, the 
United States Attorney requested permission to recall Officer 
Denham to change his testimony as to the date of the encounter; 
no reasons for the requested change was given; yet the Court 
granted the request (J.A. 19). 

As a general proposition, it is within the discretion 
of the trial Court to permit or prohibit the recall of a wit- 
ness to give additional or even changed testimony. Austin v. 


United States, 4 F. 2d 774 (9th Cir. 1925); Lapp v. Pennsyl- 


vania R. Co., 51 F. 2d 477 (3rd Cir. 1931). The Supreme Court 


once held that it is within the discretion of the trial Court 
to refuse to permit a witness who had been examined and cross- 
examined to be recalled to make some change in the statements 
made by him on cross-examination. Faust v. United States, 

163 U.S. 452 (1896). 

The opinion in Faust merely states the Court's conclus- 
ion and does not discuss the facts. However, there are two 
reported cases concerning changed testimony which set forth 
in somewhat more detail the testimony involved and the factors 


underlying the Court's action. 
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In Humes v. United States, 186 F. 2d 875 (10th Cir. 1951), 


a witness was recalled -- after examination and cross-examina- 
tion -- and testified that she had made false statements in 
her previous testimony. The reviewing Court discgueed this 
as follows (186 D. 2d at 878): 


"Humes further urges that the United States, when 
it recalled Gercina, sought to impeach its own witness. 
Gercina was recalled at her own request in order that 
she might correct false testimony she had theretofore 
given and testify to the truth. The object of a trial 
with respect to issues of fact is to ascertain the truth. 
It is true that a witness who has committed wilful per- 
jury in violation of 18 U.S.C.A. § 1621 cannot purge 
himself of the offense by voluntarily retaking the wit- 
ness stand and recanting the false testimony and testi- 
fying to what the witness asserts are the true facts. 
Nevertheless, it is a matter resting in the discretion 
of the trial judge as to whether he will permit a wit- 
ness for the Government, even after the defendant has 
rested, to resume the witness stand to correct false 
testimony theretofore given and testify as to what the 
witness then asserts is the truth, and we think the 
trial court should permit a witness so to correct his 
former testimony where, as here, the surrounding facts 
and circumstances tended to establish that the previous 
testimony was false and the testimony given by the wit- 
ness, when recalled, was the truth. To hold otherwise 
would be to close the door to the truth. To permit a 
witness to admit he testified falsely and to correct his 
previous false statements is not the impeachment of the 
witness by the party who called him, but is voluntary 
recantation by the witness, permitted by the court in 
the exercise of a sound discretion.’ 


And in Kuhn v. United States, 24 F. 2d 910 ia Cir. 


(1928), the reviewing court discussed as follows ete recall of 
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a witness for purposes of a change in testimony (24 F. 2d at 914): 


ways. 


"The court permitted the recall of the witness 
Borresen by the government for further direct examina- 
tion, and thereupon he gave testimony as to certain 
instructions which he claimed were given to him by one 
or more of the defendants, both before and after he 
reached China, to deliver the guns about 60 miles south 
of Hong Kong. Permission to recall the witness was 
clearly within the sound discretion of the court. Austin 
vy. United States (C.C.A.) 4 F. (2d) 774; Marron v. United 
States (C.C.A.) 8 F. 2d) 251; Horowitz v. United States 
(C.C.A.) 12 F. (2d) 590. And we do not find that such 
discretion was abused. That the testimony was relevant 
and material cannot be doubted, and that it may have been 
measurably inconsistent with his other testimony affected 
its weight, but did not render it incompetent. Like con- 
siderations apply to the manner in which the testimony was 
elicited and given." 


Faust, Humes and Kuhn can be approached in one of two 


They can be read as saying that the trial Court's action 


in permitting a change in testimony -- under circumstances such 


as in the instant case -- is appropriate when it later appears 


that the subsequent testimony is the truth. Or they can be read 


as saying that the trial court has discretion to permit or refuse 


to permit a change in testimony after the Court has been advised 


of the reasons for the requested change. 


1. The Trial Court's Grant _of Permission to Recall 
A Witness to Change His Testimony Cannot Be 
Justified On the Ground That the Later Testimony 
Is Subsequently Found To Be The Truth 


On January 18, 1962, Appellee's attorneys filed with this 


Court their Opposition to Memorandum in Support of Petition for 
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Court their Qpposition to Memorandum In Support of Petition for 


Leave to Prosecute Appeal Without Prepayment of Costs iin 


Powell v. United States, Misc. No. 1691. They argued at page 4 


of their Opposition that 
| 
"petitioner should not be heard to argue that it is an 
abuse of discretion for a trial judge to allow a witness 
to correct an earlier error in testimony; particularly 
where the record is so replete with testimony hich 
shows that the earlier statement was erroneous." 

| 


There would be precious little left of our system of 
criminal procedure in the Federal Courts if an argument of this 
type were to be adopted as a rule of law and applied to the 


facts of this case. 


Appellant admits that after the change in testimony had 


been permitted by the Court, Officer Denham explained why he 
was convinced that he had previously testified erroneously. 
Officer Denham explained that he had checked his Ain book: and 
found that the encounter took place on March 23, and not on 
March 19 (J.A. 20); he explained that in his testimony to the 
Grand Jury he had said March 23, and not March 19 eae 26-27). 
The point, however, is not whether Officer Denham's confusion 
as to the dates could subsequently be sufficiently explained. 
Rather, the determinative question in this appeal is whether 


or not this Court should condone. the trial Court's action which 
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was taken before any explanation for the change was given. 


The resultant “truth” cannot justify the manner of its 


ascertainment. Neither Faust, Kuhn nor Humes is authority for 


the proposition that recall of a witness and a change in vital 
testimony are justifiable on the ground that the later 
testimony is ultimately found to be the correct statement of 
the facts. 


2. There Was Not A Proper Exercise of Sound 
Discretion by the Trial Court 


As stated, the trial Court had already permitted the 
change in testimony to be made before he learned the reasons 
for the change. At the time the Court permitted the recall 
and change in testimony, he did not know what testimony 
Officer Denham had given to the Grand Jury; he did not at that 
time know the contents of Officer Denham's run book. The 
United States Attorney asked for permission to recall the 
witness to change his testimony; the Court granted the request 
without question. This scarcely qualifies as the exercise 
of sound discretion such as in Faust, Kuhn and Humes; ef. 
also Johnson v. United States, 207 F. 2d 314, 322 (Sth Cir. 
1953), cert. denied, 347 U.S. 938 (1954). There was a bare 


request and a ruling. There was nothing more. 
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The fact that the Court later regretted this irregular 
procedure is evidence of the Court's failure to give adequate 
consideration to his ruling prior to making it. After the 
change in testimony, the Court remarked (J.4. 24): 


" ..1I don't like the way [the case] has been 
developed." 


When the Court learned that Officer Denham wea lieed thar 
March 19 was not the correct date "when [he] heard the opening 
statement of the defendant's counsel that he would establish 
an alibi for that date" (J.A.22), the Court confided at the 
bench that "I do not like this correction after he heard that 


opening statement" (J.A. 23); the United States Attorney 


didn't like it either (ibid.). Appellant certainly doesn't 


"like it", nor should this Court. 

Absent the change in testimony, the jury puta have 
been faced with a decisive factual determination: aid 
Officer Denham encounter Appellant on March 19 or was appellant 
at Uline Arena, as stated by Appellant and Mr. Keel (J.A. 28-29 
and 32)? If the jury adopted the latter version, iit would 
have had no choice but to acquit Appellant on this count of 
the indictment. For once it was established that de was not 


Appellant who was in the cab on March 19, the only other 


evidence of record was that the person encountered by the 
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police on that night had robbed Appellant of the identification 
card obtained by the police on March 19 from the driver of the 
cab (J.A. 38). 

Whatever discretion the trial Court may have had to 
permit the recall of Officer Denham was not properly exercised 
in this case. The trial Court erred in permitting the change 
in testimony. The error was prejudicial. The conviction on 
the first count of the indictment should be reversed. 

The Second Count of the Indictment 
THE TRIAL COURT ERRED IN PERMITTING THE UNITED STATES 
ATTORNEY TO ELICIT TESTIMONY AND ARGUE WITH 
RESPECT TO A COLLATERAL ILLEGAL ACT 


The issue raised by Appellant with respect to the second 


count of the indictment is controlled by this Court's decision 


in Evans v. United States, 98 App. D.C. 122, 232 F. 2d 379 


(1956). 

The trial Court permitted the United States Attorney 
to cross-examine Appellant as to whether or not Appellant 
had the proper identification for a taxicab driver at the 
time Appellant was questioned by the police on April 5; the 
Court instructed Appellant to answer the question. Appellant's 
answer was a damaging admission to the jury that he was 


engaged in an illegal act at the time he was arrested; this 
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violation of law was not one for which the trial was being 
conducted. The trial Court's action was prejudicial error 


| 
and warrants reversal of the conviction on the second count 
of the indictment. 


1. As In the Evans Case, the Court's Admission of 
the Evidence and Argument Was Prejudicial Error 


In Evans, the defendant was charged with grand larceny 
and unauthorized use of a vehicle, both charges arising out 
of the same use of a single automobile. The principal defense 
was that the accused was repossessing the automobile at the 


direction of a person engaged in the automobile business and 


for whom the defendant had previously repossessed automobiles. 


A police officer testified, on cross-examination by defendant's 
counsel, that even if the defendant could support his testimony 
that he was repossessing the automobile, defendant nevertheless 
was engaged in an unlawful act, since private repossession 

of cars is in itself illegal. In his argument to the jury, 

the prosecutor stated, in sum, that proof of reposdession of 
the automobile might well be a legitimate defense to the 
charges here involved, although the repossession was itself 

a separate illegal act. Defendant's counsel made 4 motion 


for a mistrial; the motion was denied. In reversing the 
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judgment of conviction, this Court stated as follows (232 F. 2d 


at 382): 


"While defense counsel probably would have been 
better advised to have asked the court to instruct 
the jury to disregard that part of the argument 
objected to, rather than to have asked for a mistrial, 
the fact is that the argument was definitely 
injurious to the defendant. The jury were allowed 
to believe that in any event, even if his version 
of the taking was correct, the defendant was at the 
time of the taking of the automobile engaged in an 
illegal act. In other words, the jury were permitted 
to believe that, even if the defendant had no 
criminal intent, he was engaged in an illegal 
enterprise; and it requires no stretch of the 
imagination to see the effect on the minds of the 
jury of such an argument -- one based on a wrong 
premise. It is true, of course, that Lieutenant 
Williams' testimony that 'the whole thing [repossession] 
is illegal' was brought out on cross-examination; 
however, the court was asked to tell the jury to 
disregard the testimony as to 'what the law is' and 
he did not do so. The jury were not instructed to 
disregard the testimony or argument on this point, 
and they went to the jury room with the thought in 
mind that defendant had, at all events, been guilty 
of an illegal act. 


The’ government urges that the admission of the 
testimony in question -- even if inadmissible -- was 
harmless error as the jury were instructed that the 
government had to prove every element of the crime, 
including intent, beyond a reasonable doubt. We do 
not agree. The stigma of claimed illegality of the 
defendant's action was taken by the jury into the 
jury room and could not but have had an adverse 
effect. This requires reversal." 


The instant case is a striking parallel to Evans. The 


United States Attorney called a witness to the stand for the 
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purpose of showing that on April 5, 1961, when Appellant 


was arrested, he was driving a taxicab without proper 
identification (J.A. 16-17). Upon objection by counsel to 
this testimony, the United States Attorney argued at a bench 
conference that the testimony would be relevant and proper 
since it would show that Appellant "was not a cab driver and 
was not licensed to have a cab and there is no Likelihood 
that he had actually rented the cab..." (J.A. 17). The 
trial Court properly excluded the proferred testimony (ibid. ) 
However, when Appellant took the witness stand, the trial 
Court permitted cross-examination, over objection, as to 
whether or not Appellant had violated the law which requires 
a taxicab driver to have certain identification (S.A. 36-37); 
upon instruction from the Court, and after objection by 


counsel, Appellant answered the question with the damaging 


admission that he was in fact violating the law requiring a 
taxicab operator to have the required identification card 
(J.A. 37). Thus, as in Evans, the trial Court sobnceed 
evidence as to a collateral illegal act arising out of the 
circumstances which led to the charges being tried. 

| 


In his summation to the jury, the United States 
| 


Attorney argued that in view of this lack of identification, 
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Appellant should not be believed by the jury to have been 
renting the cab as Appellant had previously testified 


(J.A. 33-34, 41). 


Under the rule in Evans, the evidence concerning this 


collateral illegal act was inadmissible; the argument by the 
United States Attorney concerning it was improper; the trial 
Court erred in admitting the evidence and permitting the 


argument. 


2. The Trial Court's Error in Admitting the 


Evidence And Permitting the Argument Was 
Compounded By His Erroneous Instruction To 


The Jury 


In his instructions to the jury, the trial Court stated 
that the evidence concerning Appellant's failure to have 
identification "was only admitted for the purpose of allowing 
you to consider it as bearing on whether or not what the 
officer testified to took place or whether it didn't take 
place, and whether or not the defendant is guilty of the 
charge so far as the second count is concerned; that is, 
driving an automobile without the consent of the owner or the 
custodian" (J.A. 46). 

The trial Court had already rejected the argument by 
the United States that evidence of the collateral illegal act 


was admissible as bearing on Appellant's defense that he had 
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rented the cab. Yet the Court charged that the evidence as 

to the lack of identification bore on "whether or ae what 

the officer testified to took place or whether it didn't take 

place." The officer referred to in the instruction was 

Detective Edward Guggenheim; this officer encountered and 

arrested Appellant on April 5; and this officer aid! not offer 

a single word of testimony concerning Appellant's lack of 

identification (J.A. 14-16). Thus, the cautionary instruction 

was erroneous. The admission of the evidence and che 

allowance by the trial Court of the improper argunent by the 

United States Attorney was reversible error. 
CONCLUSION 

The conviction of Appellant on each count of the 


indictment should be reversed. The revocation of probation, 


which was based on the conviction, should also be reversed. 


Respectfully submitted, 


Milton V. Freeman 


John T. Rigby 


Attorneys for Appellant 
(Appointed by this Court) 


May 4, 1962 1229-19th Street, N.W. 
Washington 6, D.C. 
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CLERK 


QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


(1) Did the trial court abuse its judicial discretion 
when it permitted the Government, at the conclusion of 
appellant’s opening statement, to reopen its case and re- 
call a witness to correct his prior testimony? 

(2) Did reversible error occur when the trial court per- 
mitted the prosecutor, over objection, to cross-examine 
appellant concerning his theory of defense, where the 
question elicited an admission of a collateral but inter- 
woven minor violation of law, the relevancy of which was 
properly limited by the court’s instruction and Government 
summation? 


Counterstatement of the Case 
Statute Involved 

Summary of Argument. 
Argument: 


I. The District Court Did Not Abuse Its Discretion 
When It Permitted The Prosecution To Reopen Its 
Case, After Appellant’s Opening Statement, In Order 
To Correct A Witness’ Testimony 


The District Court Properly Permitted The Prosecu- 
tion To Cross-Examine Appellant As To His Lack Of 
A Permit To Drive A Taxicab 


Conclusion 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a conviction of two counts of 
unauthorized use of a vehicle, in violation of Title 22, 
Section 2204 of the District of Columbia Code. (J.A. 1) 
After a jury verdict of guilty as indicated on June 8, 
1961, appellant’s motion for a new trial and or judgment 
of acquittal non obstante verdicto was denied by the Dis- 
trict Court on June 23, 1961 (J.A. 51, 52). On July 21, 
1961, appellant was sentenced to a term of imprisonment 
as follows: 


“One (1) year to Three (3) years on Count One; 
One (1) year to Three (3) years on Count Two to 
run concurrently with the sentence imposed on Count 


(1) 
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One; said sentences to take effect at the expiration of 
the sentence now being served in Criminal Case No. 
72-58.” (J.A. 53) 

From this judgment of conviction, he appeals. 

One Willard E. Carter called as the government’s first 
witness, testified that he was the taxi manager for the 
Sky View Gray Top Corporation and that his office was 
located at 1329 Kenilworth Avenue in the District of 
Columbia (J.A. 4, 5). On March 19, 1961 he found that 
a taxicab listed to the corporation was missing from the 
lot. This vehicle was a 1959 Plymouth, four-door sedan 
bearing the trade name Black and White and numbered 
242, (J.A. 5) A report was made to the police and on 
April 1, 1961, one of the company’s “pick-up” men found 
the cab in southeast, Washington, D. C. (J.A. 5) The 
witness further testified that during the month of March 
1961, no permission was given appellant to drive the 
vehicle in question. (J.A. 6) 

On April 1, 1961, Carter also discovered another taxicab 
missing from the same lot. He described this as a Gray 
Top, 1959 Ford, Number 236 belonging to the Gray Top 
Cab Corporation. The police were notified concerning 
this vehicle. (J.A. 6,7) On April 5, 1961, while driving, 
he observed the missing cab in the vicinity of D. C. General 
Hospital in the District of Columbia, being driven by 
appellant. He stopped the cab, took the keys from the 
ignition and questioned appellant (J.A. 7). At that time, 
appellant identified himself as Leroy Harper and stated 
that he had rented the car from someone whose name 
the witness was unable to recall. Appellant told Carter 
that this individual who rented him the cab “has my face 
and permit”! Appellant was unable to produce any 
identification (J.A. 8). Carter called the police and De- 
tective Edward Guggenheim, Auto Squad, Metropolitan 
Police Department responded to the scene and conversed 
with appellant. Carter also testified that appellant had 
no permission to drive the vehicle. (J.A. 8, 9) 


1This means identification documents. 
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Private Winfred E. Denham of the fourtcenth precinct, 
Metropolitan Police Department, testified that on the 19th 
of March 1961, he was assigned to scout ear duty (J.A. 
10). On that same evening, he and his partner observed 
a Black and White, 1959 Plymouth taxicab, No. 242 pass 
a red light at 49th, Deane Avenue in the District of Colum- 
bia. The cab was being driven by appellant and there 
were two passengers in the rear of the car. (J.A. 10, 
11) After being stopped by the officers, appellant iden- 
tified himself and stated that he had left his “hacker’s 
identification face, his permit, and his receipt for renting 
the cab” at home in a folder. He did produce a. traffic 
school attendance card as identification (J.A, 11, 12). 
After talking with appellant on the scene for four or five 
minutes, Pvt. Denham and his partner received a “radio 
run” for a “shooting” on Minnesota Avenue. They told 
appellant to proceed to the fourteenth precinct and did 
not physically take him into custody (J.A. 18, 14). 

Detective Edward Guggenheim confirmed the previous 
testimony of the witness Carter, that on April 5, 1961 
he responded to 15th, C Streets, Northeast at about 1 
P. M. and was met by Carter and appellant. He testified 
that he observed the 1959 Ford taxicab and that appellant, 
who identified himself as “Leroy Carter,” told him that 
he had rented the cab several days ago from a man whose 
name the officer could not recall (J.A, 15, 16). 

At the conclusion of the government’s case, appellant 
moved for a judgment of acquittal as to both counts of 
the indictment and the court denied the motion (J.A. 
18). Appellant’s trial counsel then proceeded to his open- 
ing statement in which he announced that appellant would 
demonstrate that, on the date of March 19, 1961, he was 
working at the Uline Arena from 11 A.M. to 11 P.M. 
and, therefore, was not in the vicinity of 49th and Deane 
Avenue at any time on that date. With regard to the 
second count of the indictment, counsel asserted that 
appellant would prove that he had rented the taxicab on 
April 1, 1961 and subsequent thereto, from a person known 
to appellant as Leroy Harper and that Harper had given 
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appellant “an insurance sticker and other paraphernalia 
identified with this particular taxicab” (J.A. 18). At 
this point the court recessed the case until the following 
morning. (J.A. 19) 

When trial resumed the next day, the Government re- 
quested permission to reopen its case in order to correct 
the testimony of officer Denham as to the date on which 
he had stopped appellant in the taxicab. Over appellant’s 
objection, the court granted the request and Private 
Denham was recalled to the witness stand (J.A. 19, 20). 
He related that his previous testimony was incorrect and 
that he had stopped appellant while driving on March 
93, 1961 and not on March 19, 1961. He stated that the 
“run book” at the precinct had been checked and it con- 
firmed his present testimony. (J.A. 20) The witness 
coneeded that he had realized his mistake after hearing 
appellant’s opening statement and mentioned it to the 
Government prosecutor the previous day before they left 
the court (J.A. 21, 22). Ata bench conference the follow- 


ing colloquy occurred: 


“Tap Court: I do not like this correction after he 
heard that opening statement. 

Mr. O’Mautier: Your Honor, I don’t like it cither, 
but there is an excerpt in the file which is out of the 
order as regards what he might have testified to at 
the grand jury. 

Tre Court: I don’t think he said that and I am 
sure he didn’t, because the grand jury wouldn’t have 
the 19th down here. 

Mr. O’Mautiry: They would, I think, Your Honor, 
because the April 5th date is also on here. It is 
April 1st stated in the indictment but that is when 
the cab was missing. 

Tus Court: We are talking about the 19th, the 
first count, though. 

Mr. O’Mattey: Yes, sir. The same thing is true 
there, —the cab had been missing for some days 
before he was found driving it. 

Tue Court: This case has had some mysteries yes- 
terday and has some more today. 

What have you got? 
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Mr. Kemp: I wish to renew my motion for judg- 
ment of acquittal, particularly in view of the indict- 
ment, and the change of the dates by the officer from 
March 19 to the 23rd. 

I don’t feel the Government has proven Count 1 
here, which states “On or about March the 19th, 
1961.” 

Tue Court: It says “On or about”. 

Now, I do see you are in this predicament. You 
have made an investigation and you are prepared 
to show an alibi on the 19th? 

Mr. Kemp: That is right, Your Honor. 

Tue Court: I don’t suppose you are prepared to 
give evidence for another date, namely, the 23rd? 

Mr. Kemp: Definitely not. I had subpoenaed cer- 
tain records of the defendant which I hope are here 
in court this morning, to establish his whereabouts 
on the whole day of the 19th of March. But since the 
date has been changed to the 24th of March, the de- 
fendant has been put at a great disadvantage. 

Mr. O’Matitey: The 23rd. 

Tue Court: I will give you an opportunity to con- 
tinue this case so you ¢an prepare your case to defend 
as to the 23rd. But I don’t like the way it has been 
developed. 

Mr. Kemp: Your Honor, I certainly appreciate that 
opportunity to do that. In the interest of my client 
I think that should be done. 

Tue Court: I do, too. 

Mr. O’Matrey: I have no objection. I will have the 
transcript printed up, too. 

Tue Court: Yes. 

Mr. O’Matiey: Just as regards that witness, Officer 
Denham, Your Honor. 

Tue Court: There is something very mysterious 
about this whole thing. 

Tue Court: Members of the jury, this indictment 
charges in the first count that the defendant commit- 
ted the act on the 19th of March. 

Defendant’s counsel in his opening statement stated 
to you that he would establish that he was somewhere 
else on the 19th of March. In other words, he would 
show he could not have committed the act because of 
an alibi. 

Now, the Government changes its position, after 
hearing that opening statement, by having the officer 
say it was the 23rd of March. 
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That has put the defendant at a great disadvantage 
because he has prepared his case on the basis of the 
19th of March. 

Therefore I am going to continue this case until 
tomorrow morning at 10 o’clock, so as to give the 
defendant an opportunity to prepare in connection 
with the 23rd of March instead of the 19th of March. 

You are excused now and you may go to your 
homes or wherever you please, but bear in mind my 
admonition to you not to discuss this case with any- 
one, or to allow anyone to discuss it with you, not to 
discuss it amongst yourselves until the case is finally 
submitted to you.” (J.A. 23-25) 


The following day trial resumed and appellant’s counsel 
was given the grand jury minutes which had been ob- 
tained by the Government. (J.A. 25, 26) Private Denham 
resumed the witness stand and was cross-examined by 
appellant concerning his testimony before the grand jury. 
During this interrogation the ensuing exchange took place: 


“Q. I said, did you so testify before the grand jury 
on April 9th of this year that you stopped the de- 
fendant on the 23rd day of March in the vicinity of 
49th and Deane Avenue. <A. That is correct. I testi- 
fied to that. 

Q. At the time that you testified before the grand 
jury, did you any time state that you had seen the 
defendant on the 19th of March, 1961? A. To my 
recollection, no. 

Q. Did you see the defendant on the 19th of March, 
1961? A. No. 

Q. It is your testimony now that you are positive it 
was the 23rd of March? A. That is correct. 

Q. Can you tell us from your own knowledge how 
the 19th of March appears in the indictment in this 
cause? 

Mr. O’Mattey: I object, Your Honor. This is a 
legal proposition. 

Tue Courr: Overruled. 


A. Well, as far as I know I have understood from 
the officer that took the actual report that the last 
time these cabs were noticed or seen on the lot was 
the 19th. I think that is how the 19th was brought 
into the whole situation. 


7 


Q. What officer was that that took that report? 

A. I don’t know. He called me at home and asked 
me had I seen the—oh, yes, I do. 

His name is Bell, I think it was Officer Bell that 
called me. 

Q. And from whom did he get that report, if you 
know. 

A. I don’t know. 


Q. Did Officer Bailey testify before the grand jury, 
to your knowledge? A. No, he didn’t. 
* * * * 


Mr. O’Matiey: The Government rests, if the Court 


please.” 
(J.A. 27) 


Appellant then called as his first witness one Rufus 
Keel, manager of the Uline Arena concession. He testi- 
fied that appellant had been employed as a vendor at the 
arena for about two or three years (J.A, 28). He stated 
that appellant had worked at the arena on the night of 
March 19, 1961 (J.A. 28, 29). The witness testified, how- 


ever, that on March 23, 1961, appellant reported for work 
around 6 or 6:30 P.M. but did not work due to some 
regulation in effect that particular night (J.A. 30). 
Appellant then testified in his own behalf stating that 
on March 19, 1961 he was at Uline Arena from 10 A. M. 
until 11:45 P.M. and that on March 23, 1961 he went to 
the arena hetween 5:30-5:45 P.M., found out he would 
be unable to work and went in and watched the show until 
around 10:45 P.M. (J.A. 32) He asserted that he did 
not drive a car at any time on that particular evening. 
Concerning the second taxicab, involved in count two of 
the indictment, appellant testified that he was driving this 
cab on April 5, 1961, and was on his way to the “company” 
to have the transmission fixed, when he was stopped by 
Mr. Carter. (J.A. 33) He said he conversed with Mr. 
Carter and asked if he could be reimbursed for part of 
the money paid for rental. He testified that Carter told 
him that he had reported the theft of the ear as of April 
1 (J.A. 33). Appellant further stated that he had rented 
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this cab from a man representing himself as Mr. Harper 
and had received a valid insurance sticker in return for 
thirty six dollars rental. On cross examination, appellant 
conceded that he had been operating this vehicle as a 
taxicab for two evenings prior to the incident with Mr. 
Carter (J.A. 36). At this point the following colloquy 
occurred: 


“Q. Did you have a face or identification, as they 
use the expression in the taxicab business, in the cab 
at that time? A. Iam going to object to answering 
that question. I think my attorney should. This 1s 
a felony charge and not a misdemeanor. 

Mr. Kemp: I object to that question. 

Tue Court: Overruled. 

You must answer. 

Tae Wityess: No, I did not have an I.D. card, but 

should have had one, Mr. Prosecuting Attorney. 

By Mr. O’MAuLeY: 

Q. You knew that one was required to operate a 
taxicab in the District of Columbia, did you not? 
A. Yes, I did. 

. You didn’t have one issued to you for the entire 
year of 1961, did you?) A. I did not have one issued 
to me, Mr. District Attorney, because they claim I 
need S.R. 22 insurance. I think it is secured—I be- 
lieve it is something about liability insurance, re- 
sponsibility, liability insurance, and that was the only 
reason.” (J.A. 36, 37) 

When asked to explain how officer Denham acquired his 
traffic school attendance ecard, appellant related, in much 
detail, that he had been robbed on February 29th, reported 
it to the second precinct, and was, himself, taken into 
eustody by the reporting officer for disorderly conduct 
growing out of the officer’s search for one of the robbers 
(J.A. 38). Appellant admitted a prior conviction for 
unauthorized use of a motor vehicle on December 10, 
1957 (J.A. 40). 

A motion for judgment of acquittal as to both counts 
of the indictment was made by appellant at the conclusion 
of the opening argument of the government (J.A. 42). 
The court denied the motion. 
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In his opening argument, government counsel referring 
to appellant’s lack of proper identification while driving 
the second taxicab involved in count two of the indict- 
ment used the following language: 


“Government counsel also asked the question as 
regards whether the defendant was a bona fide cab 
driver on the dates at which he procured this second 
ear, the one mentioned in the second count of the 
indictment. 

Now, for your purposes, ladies and gentlemen of 
the jury, it doesn’t matter whether a person is driv- 
ing a cab without an identification or not, but it is 
just as regards his credibility as a witness. 

Would a person without the proper credentials be 
renting a cab as this defendant suggested he was?” 
(J.A. 41) 


And again in closing argument: 


“Mr. Kemp tells you things that don’t add up. Now 
you have the testimony of the defendant, ladies and 
gentlemen of the jury, as regards this identification 
of himself at the driving school. 

You have his testimony he did not have a face. 
You have his testimony as regards what he did have 
and did not have by way of identification. 

Take the description which the defendant portrays 
himself, or the predicament he portrays himself as 
being in, as not having the identification, as being 
enrolled at the driver training school, and then take 
the man and put no face on him when Officer Denham 
has pulled over with this automobile. 

It is a man without a face or identification for the 
taxicab, it is a man with identification showing he 
does go to the driver training school.” (J.A. 43, 44) 


In his argument to the jury, appellant’s counsel also 
alluded to this lack of proper identification in the follow- 
ing manner: 

“Now he has told you that he was depressed, he 
was dejected, and even though he admitted that he 
did not have a “face”, he had been two years trying 


to get himself straightened out, and the mere fact he 
was driving this cab without a “face” does not say 
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that he stole this taxicab or that he took it without 
authority to do so. 

Don’t confuse the two issues. This man is not on 
trial for driving without a permit, driving without a 
“face”, or driving without any kind of authority. He 
is charged here with taking a taxicab unlawfully from 
a lot, and unless that fact is established to your 
satisfaction, ladies and gentlemen, by the required 
degree of proof as His Honor will instruct you— 
and I will leave that to the Court to instruct you as 
to what the law in this case should be—unless the 
evidence in this case meets the requirements as sect 
forth by His Honor then you are bound and you have 
no alternative but to find this defendant not guilty.” 
(J.A. 43) 


In his charge to the jury the trial judge comprehensively 
covered the elements of the offenses (J.A. 49, 50), burden 
of proof (J.A. 47, 50), character or reputation testimony 
(J.A. 47) and credibility of witnesses (J.A. 45). Con- 
cerning appellant’s failure to have proper identification 
when arrested for driving the taxicab concerned in the 
second count, the court charged: 


“There has been testimony that the defendant was 
arrested for driving this automobile as charged in 
the second count, without a “face”, or identification, 
photograph, and without certain other credentials. 

Now, he is not charged with either a violation of 
the traffic laws or a violation of the hacker’s laws, 
or failure to have his “face” or identification card. 

That evidence was only admitted for the purpose 
of allowing you to consider it as bearing on whether 
or not what the officer testified to took place or 
whether it didn’t take place, and whether or not the 
defendant is guilty of the charge so far as the second 
count is concerned; that is, driving an automobile 
without the consent of the owner or the custodian. 

So you are not required to determine whether he 
is guilty of driving this automobile without having the 
necessary identification ecard or driving it through a 
red light or anything of that sort. Your sole concern 
is the charges contained in these two counts.” (J.A. 
46) 
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At the conclusion of these instructions, the court asked 
if there were any objections, and both appellant and Gov- 
ernment counsel announced satisfaction with the charge 
as given. The verdict of guilty as indicated ensued. 
(J.A. 50) 


STATUTE INVOLVED 


Title 22, D.C.C. 2204 provides: 
Unauthorized use of vehicles. 


Any person, who without the consent of the owner, 
shall take, use, operate, or remove, or cause to be taken, 
used, operated, or removed from a garage, stable, or 
other building, or from any place or locality on a public 
or private highway, park, parkway, street, lot, field, in- 
closure, or space, an automobile or motor vehicle, and 
operate or drive or cause the same to be operated or 
driven for his own profit, use, or purpose shall be punished 
by a fine not exceeding one thousand dollars or imprison- 
ment not exceeding five years, or both such fine and 
imprisonment, 


SUMMARY OF ARGUMENT 


There was no abuse of judicial discretion when the trial 
court permitted the government, after appellant’s opening 
statement, to reopen it’s case and recall a previous witness 
to correct his testimony concerning a crucial date in issue. 
It has been repeatedly held that such a decision is clearly 
within the sound discretion of the trial judge and unless, 
as was not the situation here, appellant is deprived of an 
opportunity to properly defend his case, no prejudice 
occurs. Moreover, the corrected testimony obviously was 
true and accurate and in accord with the witness’ prior 
records and testimony before the grand jury. 

When appellant’s testimony, concerning his possession 
and use of a taxicab in issue, consisted of an assertion 
that he had legitimately rented the vehicle for use as a 
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taxicab for hire, government counsel was properly per- 
mitted to cross examine appellant as to whether he had 
the required “face” or identification even though, inci- 
dentally, the answer disclosed a concurrent but separate 
minor violation of law. Appellant could not be permitted 
to hide behind a shield of non-disclosure of a “collateral 
illegal act”, while maintaining, before the jury, that his 
defense is valid, reasonable and legal. The admitted col- 
lateral violation was of such a minor nature that no 
prejudice would conceivably result to appellant and its 
relevancy was restricted solely to the issue of appellant’s 
eredibility and the erime for which he was indicted. Both 
the prosecutor’s summation and the court’s charge, care- 
fully and correctly limited the jury’s consideration of 
this collateral violation. There was no prejudicial error. 


ARGUMENT 
I 


The District Court Did Not Abuse Its Discretion When 
It Permitted The Prosecution To Reopen Its Case, 
After Appellant’s Opening Statement, In Order To 
Correct A Witness’ Testimony. 


Appellant contends that it was error and an abuse of 
diseretion for the trial Court to permit the prosecution 
to reopen its case after appellant’s opening statement, 
and to recall officer Denham to change part of his previ- 
ously related testimony concerning the date on which he 
had encountered appellant driving the taxicab involved 
in the first count of the indictment. (Br. 15, 16) Appel- 
lant does not argue that the corrected testimony was false 
or fabricated but contends that the “failure of the United 
States to present its desired testimony in the usual and 
orderly fashion prejudiced appellant” (Br. 16). 

The matter of reopening a case for presentation of 
further testimony or correcting prior testimony is a mat- 
ter of discretion for the trial judge. Appellant seems to 
agree to this in his argument since the cases which he 
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cites support this general proposition. Of primary im- 
portance in the case at har is the incontrovertible conclu- 
sion that officer Denham’s corrected testimony was accu- 
rate and true. The record is clear that immediately after 
hearing appellant’s opening statement, the officer realized 
his mistake and asked the prosecuting attorney to “check” 
his grand jury testimony. This was done and it confirmed 
his latter recollection (J.A. 21, 22). The precinet “run 
book” was also inspected and it, likewise, validated the 
officer’s corrected version. (J.A. 20). Therefore, it be- 
comes apparent that the entire import of the reopening 
of the prosecution’s case was to rectify an error and to 
seek the truth. It should also be noted that not only 
did the trial court give appellant an opportunity to pre- 
pare its case to meet the changed testimony, but the 
prosecution made available to appellant the grand jury 
testimony of this witness for whatever impeachment value 
could be developed on cross-examination. (J.A. 25). It 
was so used (J.A. 26, 27). 

Significantly, when appellant testified in his own behalf 
he was very definite as regards his whereabouts on the 
night of March 23, 1961, as well as March 19, 1961 (J.A. 
32). His testimony conecrning both evenings was clear 
and concise and demonstrated, convincingly, that he was 
not prejudiced by the correction in officer Denham’s testi- 
mony. 

Appellant’s main thrust is at the manner in which the 
trial court permitted the reopening of the government’s 
ease. Specifically he seems to contend that error occurred 
when the court allowed the reopening “before any explana- 
tion for the change was given”. He goes on to assert that 
“The resultant ‘truth’ cannot justify the manner of its 
ascertainment” (Br. 24). This rationale obliterates the 
primary aim of a trial, i.c. the ascertainment of the truth. 
The request of the Government to reopen its case, prior 
to any defense testimony, was certainly reasonable and 
lacking in novelty. Moreover, the prosecuting attorney, 
out of the jury’s presence, candidly informed the court 
of the precise purpose of his request and, thereupon, was 
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granted permission to reopen for that specific purpose 
(J.A. 19). This constituted far more than appellant’s 
present description of a “bare request and a ruling” 
(Br. 24). 

In Morgan v. United States, —— U.S.App.D.C. : 
994 F.2d 911 (dee. July 13, 1961) where the trial court 
permitted the prosecution to reopen its case, after argu- 
ment, in order to introduce evidence inadvertenly over- 
looked in its case in chief, this Court found no error in 
such a procedure and declared: 


«* * * Appellant makes no showing of any de- 
privation of rights or of opportunity to defend caused 
by the alleged irregularity, and this is the kind of 
prejudice he must show to sustain a claim of abuse 
of discretion by the trial court.” 


This Court has also had before it an analagouos situa- 
tion to the one at bar, where the issue of correcting 
testimony was raised. Smith v. U.S. 106, U.S.App.D.C. 
318, 272 F.2d 547 (1959), reh. denied, December 8, 1959. 


In that case, this Court found no error or abuse of dis- 
eretion where the trial judge permitted the prosecution 
to reopen its case so that a police officer could correct his 
previous testimony. 

The discretionary power vested in the trial court to 
allow or deny either party the right to reopen its case, 
generally, will not be disturbed on appeal unless it re- 
sulted in a clear deprivation of appellant’s rights or 
prejudiced his ability to properly defend his case. Cf. 
Faust v. United States, 163 U.S. 452 (1896); Lapp v. 
Pennsylvania R. Co., 51 F.2d 477 (3rd Cir. 1931) ; Price v. 
U.S., 135 A.2d 854 (D.C. Mun.App., 1957), and Savage v. 
District of Columbia, 54 A.2d 562 (D.C. Mun. App., 1947). 

The Humes and Kuhn cases cited by appellant (Br. 21, 
22), demonstrate additional persuasion that a trial court 
in the exercise of sound diserction may permit the re- 
opening of the government’s case in order to ascertain 
the truth. The language of the Humes opinion set out in 
appellant’s brief (Br. 21) is a succinct statement of the 
argument appellee presently urges on this Court. 
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In view of the foregoing authorities, the trial judge 
properly exercised his diserction in permitting the prose- 
cution to reopen its case and recall officer Denham to 
correct his prior testimony. 


II 


The District Court Properly Permitted The Prosecution 
To Cross-Examine Appellant As To His Lack Of A 
Permit To Drive A Taxicab 


Appellant’s next contention concerns testimony relating 
solely to the second count of the indictment.” He asserts 
it was prejudicial error for the court to permit, over 
objection, cross-examination of appellant concerning his 
lack of a “face” or identification while driving, as a taxi- 
cab, the vehicle referred to in the second count of the 
indictment. (Br. 26, 27, J.A. 36, 37). He argues that 
appellants’ answer to that question was “a damaging ad- 
mission to the jury that he was engaged in an illegal 
act at the time he was arrested” (Br. 26).4 This evidence, 
he argues, concerned a collateral illegal act and was, there- 
fore, inadmissible. In support of his position, he relies 
entirely on this Courts’ decision in Evans v. United States, 
98 U.S. App. D.C. 122, 232 F.2d 379 (1956), and affirma- 
tively states that the issue he now raises is “eontrolled” 
by that case (Br. 26). 

Appellant’s argument, it is respectfully submitted, over- 
looks the context of testimony upon which the courts’ 
ruling was predicated and misconstrues the purpose of 
legitimate cross-examination. Appellant was testifying 
in his own behalf. His defense was based entirely on the 
theory that he had rented this taxicab from a “Mr. Har- 


* Since appellant received a concurrent sentence, he must sustain 
both of his allegations of error in order to obtain reversal. His 
first assignment of error pertained exclusively to Count #1. 
Hirabayashi v. United States, 320 U.S. 81 (1943). 


3 The “illegal act” to which he refers is a violation of Title 
47 D.C. Code, Section 2331(e)—penalty provision at 43 D.C. Code 
907, “. . . shall, upon conviction, be fined not more than $200”. 
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per” for thirty-six dollars, received from him a valid 
insurance sticker (J.A. 34, 35), and had been carrying 
passengers for about three evenings prior to the date on 
which he encountered Mr. Carter and Detective Guggen- 
heim, ie. April 5, 1961 (J.A. 36). Clearly, therefore, 
appellant, himself, opened the door to the area of cross- 
examination about which he now complains. He seems to 
be arguing that he should be permitted to testify in detail 
about his theory of defense, safe in the knowledge that 
government counsel will be precluded from cross-examin- 
ing him when, as an incident thereto, a separate minor 
violation is disclosed. Such is not the law. One should 
not be heard to protest when the validity of his own as- 
sertions are attacked by proper and relevant cross-exami- 
nation. The prosecutor’s questions were obviously within 
the scope of legitimate inquiry and did not become im- 
proper because they, incidentally, caused appellant to re- 
yeal an interwoven but separate breach of a local regu- 
lation. See: Bracey v. United States, 79 U.S. App. D.C. 
93, 28, 142 F.2d 85, 90 (1944), certiorari denied, 322 U.S. 
762, Harper v. United States, 99 U.S. App. D.C. 324, 
939 F.2d 945 (1956), Stitely v. United States, 61 A.2d 491 
(1948). Compare also: Johnson v. United States, 318 
U.S. 189, 195 (1943); reh. denied 318 U.S. 801 (1943). 

Of importance here, is the manner in which this evidence 
was discussed by the prosecutor in his argument and the 
court in its instructions to the jury. In his summation, 
government counsel strictly limited the import of this 
evidence to appellants’ eredibility as a witness in asserting 
he was renting the cab (J.A. 41). The court, likewise, 
in its charge, carefully confined this evidence to the 
question of appellants’ guilt or innocence of the second 
count of the indictment (J.A. 46). Further, the court 
fairly commented on appellants’ theory of defense and 
clearly defined the issue to be decided by the jury (J.A. 
49). In this connection it is worth noting that appellant 
made no objection to the prosecutor’s summation and 
expressed satisfaction with the court’s instructions. (J.A. 
50) 
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Appellants’ reliance on the case of Evans v. United 
States, supra, is misplaced since that case is readily dis- 
tinguishable on the facts. In Evans the defendant was 
charged with theft and unauthorized use of a vehicle. 
His defense consisted of an assertion that he was re- 
possessing the car. Evidence was adduced that repossess- 
ing an automobile without proper authority or court order 
was illegal. The prosecutor, in his summation, argued 
this fact to the jury. This Court reversed with the fol- 
lowing languages at 232 F.2d 382: 


“While defense counsel probably would have been 
better advised to have asked the court to instruct 
the jury to disregard that part of the argument ob- 
jected to, rather than to have asked for a mistrial, 
the fact is that the argument was definitely injurious 
to the defendant. The jury were allowed to believe 
that in any event, even if his version of the taking 
was correct, the defendant was at the time of the 
taking of the automobile engaged in an illegal act. 
In other words, the jury were permitted to believe 
that, even if the defendant had no criminal intent, 
he was engaged in an illegal enterprise; and it re- 
quires no stretch of the imagination to see the effect 
on the minds of the jury of such an argument—one 
based on a wrong premise. It is true, of course, that 
Lieutenant Williams’ testimony that ‘the whole thing 
[repossession] is illegal’ was brought out on cross- 
examination; however, the court was asked to tell the 
jury to disregard the testimony as to ‘what the law 
is’ and he did not do so. The jury were not instructed 
to disregard the testimony or argument on this point, 
and they went to the jury room with the thought in 
mind that defendant had, at all events, been guilty 
of an illegal act.” (App. Br. p. 28) 

In the case at bar, the disputed testimony was elicited 
from appellant on cross-examination, the prosecutor care- 
fully limited its use in his argument to the jury, and the 
court specifically instructed the jury on the proper weight 
it should be given in their deliberations. Clearly, unlike 
Evans, the jury was not left in a confused or prejudiced 
condition when it retired to deliberate its verdict. 
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In summary, therefore, the trial court properly permit- 
ted the prosecutor to cross-examine appellant concerning 
his lack of a “face” or identification. No error resulted 
because the inquiry elicited an admission of an infraction 
of a distinct, but inter-related, minor municipal regula- 
tion, and the jury was properly instructed concerning the 
consideration to be accorded this evidence. 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment 
of the District Court be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


NATHAN J. PAULSON, 
JosePH A. LOWTHER, 
Harotp H. Titus, JR., 
Assistant United States Attorneys. 
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